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Court of Appeals of the District of Columbia 


No. 6220. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churclier, Executors of the Es¬ 
tate of Louis Joel Duveen, Deceased, Petitioners, 

vs. 

i 

Guy T. Helvertng, Commissioner of Internal Revenue, 

and No. 6221. I 


Guy T. Helvering, Commissioner of Internal Revenue, 

Petitioner, 

vs. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churclier, Executors of the Es- 
tate of Louis Joel Duveen, Deceased. 


1 Docket No. 31573. 

I 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Deceased, Petitioners, 

v. 

. 

Commissioner of Internal Revenue, Respondent. 

Appearances: I 

For Taxpayer: Arthur A. Ballantine, Escjp (withdrawn), 
George E. Cleary, Esq. 

For Comm’r: Frank Horner, Esq. 


Docket Entries. 


1927. 


Sep. 30. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Oct. 1. Copy of petition served on Generil Counsel. 

1—6220a ! 
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1927. 

Nov. 28. Motion for extension to 1/29/28 to file answer 
filed by General Counsel. 

“ 28. Motion granted. 

1928. 

Jan. 26. Motion for extension to 3/29/28 to answer filed by 
General Counsel. 

44 26. Motion granted. 

Mar. 26. Answer filed by General Counsel. 

4 4 27. Copy of answer served on taxpayer. General 

Calendar. 

1929. 

Oct. 30. Hearing set 12/11/29. 

Dec. 11. Hearing had before Mr. Black, Div. 15. Briefs 
due 2/10/30. 

44 31. Transcript of hearing of 12/11/29 filed. 

1930. 

Feb. 6. Motion for extension from Feb. 10, 1930 to March 
12, 1930 to file brief filed by General Counsel. 
Granted. 

44 8. Brief filed by taxpayer. 

Mar. 12. Brief filed by General Counsel. 

Jun. 9. Motion for rehearing, leave to amend, introduce 
further evidence and to file supplemental brief 
filed by taxpayer. 

Jul. 3. Order that hearing be set July 30, 1930 on motion 
of June 9th, entered. 

44 11. Order that hearing be set Aug. 27, 1930 on motion 

entered. 

Aug. 18. Motion for continuance filed by General Counsel. 
8/21/30 granted to Sept. 10, 1930. 

Sep. 10. Hearing had before Mr. Black, Div. 15 on peti¬ 
tioner’s motion for rehearing—Held C. A. V. 

44 16. Transcript of hearing of 9/10/30 filed. 

Dee. 8. Motion for permission to cite the decision of the 
Board in Docket 31846 in support of respond¬ 
ents contentions and brief filed heretofore filed 

1931. by General Counsel. 12/9/30 granted. 

Feb. 4. Order granting motion for rehearing and leave to 
amend petition entered. 

44 18. Amended petition filed by taxpayer. 2/18/31 

copy served. 

44 27. Answer to amended petition filed by General 

Counsel. 3/3/31 copy served. 
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1931. 

2 | 

Mar. 4. Stipulation to take depositions filed. 

5. Depositions of Max Bruell and John H. Allen 
filed. Copies served on General Counsel 
3/6/31. 

I 

“ 11. Notice of the withdrawal of A. A. Ballantine as 

counsel for taxpayer filed. 

“ 18. Hearing had before Mr. Black, Di^. 15. Sub¬ 

mitted. Amended petition filed and deposi¬ 
tions. Briefs due in 30 days—jL5 days for 
reply. 

Apr. 10. Transcript of hearing of 3/18/31 fiMd. 

“ 16. Brief filed by taxpayer. 4/21/31 cojpy served. 

“ 17. Brief filed by General Counsel. 

May 1. Reply brief filed by taxpayer. ,5/5/31 copy 
served. 

“ 4. Brief filed by General Counsel. 

Jun. 29. Motion that Board permit respondent to cite de¬ 
cision in Todd case in support of brief filed by 
General Counsel. 6/30/31 granted. 

Jul. 21. Motion that Board permit respondent to cite de¬ 
cision in Hill vs. Carter in support! of brief filed 
bv General Counsel. 

Dec. 20. Motion to cite decision in Docket 45966 filed by 
General Counsel. 12/22/32 grantjed. 

1933. ] 

Mar. 22. Motion to cite Supreme Court decision filed by 
General Counsel. 3/25/33 granted 

May 17. Findings of fact and opinion rendered, Mr. Black, 
Div. 15. Decision will be entered under Rule 
50. | 

Jun. 5. Motion for rehearing filed by taxpnyer. 

“ 17. Order denying motion for rehearing entered. 

Aug. 12. Notice of proposed settlement filed by General 
Counsel. 

“ 15. Hearing set Sept. 6, 1933 on settlement. 

Sep. 6. Hearing had before Mr. Trammell, Div. 2, on set¬ 
tlement under Rule 50—not Contested—re¬ 
ferred to Mr. Black for decision^ 

‘ ‘ 14. Decision entered, Mr. Black, Div. 15. 


4 


H. B. CROCKER ET AL. VS. G. T. HELVERING, ETC. 


1933. 

Dec. 8. Petition for review by U. S. Circuit Court of Ap¬ 
peals 2 with assignments of error filed by Gen¬ 
eral Counsel. 

44 13. Proof of service filed bv General Counsel. 

Dec. 11. Stipulation of venue filed. 

44 11. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

44 11. Proof of service filed by taxpayer. 

4 4 11. Notice of the appearance of S. Milton Simpson 

as counsel for taxpayer filed. 

44 11. Stipulation of venue filed. 

44 11. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by General 
Counsel. 

44 11. Proof of service filed by General Counsel. 

1934. 

Feb. 5. Joint statement of evidence lodged. 

44 5. Joint praecipe filed. 

44 5. Stipulation re consolidation, printing of one rec¬ 

ord and filing of briefs filed. 

4 4 9. Motion to enlarge time to 3/1/34 to settle evi¬ 

dence and transmit record filed by taxpayer. 

44 9. Motion to enlarge time to 3/1/34 to settle evi¬ 

dence and transmit record filed by General 
Counsel. 

3 

44 9. Order enlarging time to 3/1/34 to settle evidence 

and transmit record entered. (Taxpayer.) 

44 9. Order enlarging time to 3/1/34 to settle evidence 

and transmit record entered. (Commissioner.) 

44 26. Motion for extension to March 22, 1934 to pre¬ 

pare statement and transmit record filed by 
taxpayer. 

44 27. Motion for extension to March 22, 1934 to com¬ 

plete & transmit record filed by General 
Counsel. 

44 27. Order enlarging time to March 22, 1934 for prep¬ 

aration of evidence and delivery of record en¬ 
tered. (Commissioner.) 

44 26. Order enlarging time to 3/22/34 for preparation 

of evidence, transmission and delivery of rec¬ 
ord entered. (Taxpayer.) 
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1934. 

Mar. 20. Amended joint praecipe filed. 

“ 20. Amended joint praecipe filed. 

“ 21. Agreed statement of evidence lodged. 

“ 21. Agreed statement of evidence approvjed and or¬ 

dered filed. 

4 4 22. Order enlarging time to April 30, 1934 for trans¬ 

mission and delivery of record entered. (Com¬ 
missioner.) 

“ 22. Order enlarging time to April 30, 1934 for trans¬ 

mission and delivery of record entered. (Tax- 
payer.) 

4 U. S. Board of Tax Appeals. Filed Sep. 30, 1927. 

United States Board of Tax Appeals!. 

Docket No. 31573. 

i 

: 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 

and Archibald Edward Churcher, Executors oi} the Estate 


of Louis Joel Duveen, Deceased, Petitioners 

against 



Commissioner of Internal Revenue, Respondent. 


Petition. 

i 

The above named petitioners hereby petition for a re¬ 
determination of the deficiency set forth by tile Commis¬ 
sioner of Internal Revenue in his notice of deficiency (MT- 
ET-C1-11662-NR-JBM) dated August 10, 19271, and as a 
basis of their proceeding allege as follows: 

1. The petitioners are the executors of the estate of 
Louis Joel Duveen, deceased. The address! of Helen 

Beatrice (Duveen) Crocker is 51 Berkeley Square, 
5 London, England; the address of Frederick Clifton 
is 10 Hamilton Place, London, England, ^nd the ad¬ 
dress of Archibald Edward Churcher is 19 Hanover Square, 
London, England. The mailing address of the executors is, 
care of Root, Clark, Buckner, Howland & Bajllantine, 31 
Nassau Street, New York, New York. 

2. The notice of deficiency (a true copy of yhich is at¬ 
tached hereto and marked Exhibit A and made a part 
hereof) was mailed to the petitioners on August 10, 1927. 
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3. The taxes in controversy are estate taxes in the amount 
of $71,967.09 and 25% ad valorem penalty of $44,872.84. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The Commissioner erred in holding that under the 
provisions of the statute the decedent’s gross estate in¬ 
cluded the full value of 2,565 shares of preferred stock and 
1,000 shares of common stock of Duveen Brothers, Inc., 
a corporation organized under the laws of the State of 

New York, which the decedent did not own or hold 

6 at the time of his death, rather than the value of 
his interest in such stock under a contract entitling 

him to acquire such stock on the making of certain pay¬ 
ments, the decedent having made only a part of the pay¬ 
ments required by such contract. 

(b) The Federal estate tax law is unconstitutional as 
construed and applied by the respondent in this case to re¬ 
quire the inclusion in the gross estate of a non-resident alien 
decedent of the full value of property which such decedent 
has the right to acquire under a contract upon the making 
of certain payments and to limit the deduction for the un¬ 
paid portion of the purchase price under such a contract, 
and other deductions, to ten per centum of the gross estate 
in the United States so determined, because such construc¬ 
tion and application of the statute results in an arbitrary, 
capricious and confiscatory measure of tax and deprives 
persons of property without due process of law. 

(c) The Commissioner is barred from assessing or col¬ 
lecting any additional tax, interest or penalty in this case 
because of the running of the statute of limitations pro¬ 
vided by law. 

7 (d) 1 The Commissioner erred in asserting a pen¬ 
alty of 25% of the amount of the tax under Section 

3176 R. S. because the delay of the executors in filing 
the Federal estate tax return was due to reasonable cause 
and not to wilful neglect. 

5. The facts upon which the petitioners rely as the basis 
of this proceeding are as follows: 

(a) Louis Joel Duveen died on March 4, 1920. He was 
not a resident or citizen of the United States. His last will 
and testament was admitted to probate in England on June 
17, 1924, and administration of his estate vested in Helen 
Beatrice (Duveen) Crocker, Frederick Clifton and Archi- 
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bald Edward Churcher as liis executors. Such executors 
duly qualified and are now in charge of the adihinistration 
of said estate. 

(b) At the time of his death said Louis Joel Duveen was 
the owner of 1,900 shares of common stock and 2,672 shares 
of preferred stock of Duveen Brothers, Inc., a corporation 
organized under the laws of the State of New York. 

(c) At the time of his death the said Louis Joel 

8 Duveen also had an interest in 2,565 shares of pre¬ 
ferred stock and 1,000 shares of common stock of 

said Duveen Brothers, Inc., under a contract of February 
19, 1919, between the executors of Henry J. Duveen, de¬ 
ceased, parties of the first part, and Joseph Duveen and 
Louis Joel Duveen, parties of the second part. A true copy 
of this contract is attached hereto and marked Exhibit B 
and made a part hereof. On May 29, 1919, ari agreement 
supplemental to said contract of February 19, 1919, was 
made between Joseph Duveen, Louis J. Duveen and Ben¬ 
jamin J. Duveen, and a true copy of said supplemental 
agreement is attached hereto and marked Exhibit C and 
made a part hereof. 

(d) The value on March 4, 1920, of each share of pre¬ 
ferred stock of Duveen Brothers, Inc., was $1|00, an( ^ the 
value on March 4, 1920, of each share of common stock 
of Duveen Brothers, Inc., was $566. 

(e) Prior to his death said Louis Joel Duveen had paid, 
under Exhibits B and C, the sum of $130,463^30, with in¬ 
terest. By reason of such payments said Louis Joel Duveen 
was entitled under said contracts (Exhibits B apd C) to the 
delivery of 433 shares of the preferred stock and 168% 

shares of the common stock of Duveen Brothers, Inc., 

9 subject to said contracts. All of the s^ock subject 
to said contracts was deposited on February 19,1919, 

the date of the original contract (Exhibit B) Vith the Ex¬ 
ecutors of Henry J. Duveen pursuant to Alrticle Fifth 
of Exhibit A, so that Louis Joel Duveen at the time of his 
death held none of such stock and was entitled to the de¬ 
livery of only the proportionate amount of such stock for 
which payment had already been made by him. At the time 
of the death of Louis Joel Duveen the unpaid balance of 
the purchase price computed as provided in said contracts 
was $642,576.70, and he would become entitled to the de¬ 
livery of the balance of the stock subject to the contract 
consisting of 83114 shares of common stock and 2,132 shares 


8 


H. B. CROCKER ET AL. VS. 


T. HELVERING, ETC. 


of preferred stock of Duveen Brothers, Inc., only upon 
making the further payments provided for in said contracts. 

(f) The value of the interest of Louis Joel Duveen at 
the time of his death in the common and preferred stock 
of Duveen Brothers, Inc., subject to said agreements (Ex¬ 
hibits B and C) was $179,936.23, which is computed as 


follows: 

10 433 shares of preferred stock of Duveen 

Brothers, Inc., fully covered by instal¬ 
ment payments made, at $100 per share. 

168% shares of common stock of Duveen 
Brothers, Inc., fully covered by instalment 

payments made, at $566 per share. 

Interest in 831% shares of common stock of Du¬ 
veen Brothers, Inc., worth $100 per share, 
which decedent had the right to purchase for 

$516.54 per share . 

Interest in 2,132 shares of preferred stock of Du¬ 
veen Brothers, Inc., worth $100 per share, 
which decedent had the right to purchase for 
$100 per share. 


$43,300.00 I 


1 


93,512.50 1 


1 1 ! 

m 


41,123.73 j 


.00 




Total value.. $179,936.23 

(g) The deductions to which the estate was entitled 
under Section 403 of the Revenue Act of 1918, excluding 
any amount ofi account of the unpaid instalments of pur¬ 
chase price under said agreement (Exhibits B and C), ex¬ 
ceeded ten per centum of the value of that part of the gross 
estate of the decedent which at the time of his death was 
situated in the United States, and the total deductions from 
the gross estate of the character specified in subdivisions 
1, 2 and 3 of paragraph (a) of section 403 of the revenue 
Act of 1918, exceeded ten per centum of the value of the 
gross estate of the decedent wherever situated. 

11 (h) The executors of the estate of Louis Joel Du¬ 

veen filed a Federal estate tax return on June 29, 
1925, and paid the tax shown to be due thereon, together 
with interest thereon at the rate of 6% per annum from 
March 4, 1921, to the date of payment, except for the 
amount of $165. The only deficiency letter of the Commis¬ 
sioner of Internal Revenue asserting a deficiency in the 
Federal estate tax due from said estate was mailed by the 
Commissioner, by registered mail, to the executors on 
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August 10, 1927, and no additional assessment jof Federal 
estate tax against said estate lias heretofore been made by 
the Commissioner. j 

(i) The delay of the executors in filing the Federal estate 
tax return was due to reasonable cause and n<J)t to wilful 
neglect. The condition of the estate and the difficulty in 
ascertaining the value of the assets of the estat^ were such 
as to require long delay in the determination df the Brit¬ 
ish death duties. The will could not be probaled in Eng¬ 
land until the amount of the death duties was determined 
and paid. It was for this reason that the probate of the 
will was delayed until June 17,1924. This delay did 

12 not give rise to any penalties under the English laws. 
Within six months after the death of the decedent 

those in charge of his estate consulted American counsel 
with reference to American taxation and otfyer matters 
arising in the administration of the estate. Such American 
counsel failed to advise the executors that there was any 
provision in the Federal Revenue Acts requiring the Fed¬ 
eral estate tax return to be filed within a specified period 
after death, and it was not until the latter part of 1924 that 
the executors were advised by new American Counsel then 
retained that the Federal estate tax return ^hould have 
been filed within one year after the death of the decedent. 
The executors thereupon voluntarily advised the Bureau 
of Internal Revenue of the situation and proceeded as 
promptly as possible to prepare and file the Fdderal estate 
tax return, and to pay the amount of tax shown to be due 
thereon, together with interest as provided bV law. The 
executors at no time had any intention or thought of avoid¬ 
ing the payment of any Federal estate taxes due from said 
estate and were not aware, until the latter part of 1924, 
that they had failed to comply with any provisions of the 
Federal estate tax law. | 

13 Wherefore, the petitioners pray that! this Board 
may hear the proceeding and determine the proper 

deficiency, if any, in Federal estate tax due frejm the estate 
of Louis Joel Duveen. 

ARTHUR A. BALLANTlkE, 
GEORGE E. CLEARY, ! 

Counsel for Petitioner, 

31 Nassau Street, 

New York, New York . 
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14 Great Britain and Ireland, 

London, England , 

Consulate General of the 
United States of America, ss: 

Archibald Edward Churcher, being first duly sworn, says: 
That he is one of the petitioners above named; that he has 
read the foregoing petition, or had the same read to him, 
and is familiar with the statements contained therein, and 
that the facts stated are true except as to those facts stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 

' A. E. CHURCHER. 

Subscribed and sworn to before me this 13th day of 
September 1927. 

[consular seal.] J. P. DOUGHTEN, 

Consul for the United States of 

America at London, England. 

Consular stamp $2. 

Service No. 11679. Fee $2=8s. 4d. 

15 Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

August 10, 1927. 

MT-ET-C1. 11662-NR-JBM. 

District of 2nd New York. 

Estate of Louis Joel Duveen. 

Date of Death: March 4, 1920. 

Deficiency tax: $130,754.22. 

Archibald Edward Churcher, et al., Executors, 

Estate of Louis Joel Duveen, 

Care of Root, Clark, Howland and Ballantine, 

31 Nassau Street, 

New York, New York. 

Sirs: 

The Bureau has examined the protest filed on behalf of 
the above-named estate against the tentative findings set 
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[lowing tlie 


III of the 


forth in the letter addressed to the executor b> J this office 
under date of Dec. 11, 1926. The deficiency hereby deter¬ 
mined amounts to $130,754.22, and is fully explained in the 
attached statement, consisting of three pages, s] 
action of the Bureau with respect to the protest. 

In accordance with the provisions of Title 
Revenue Act of 1926, you are allowed 60 davs frbm the date 
of the mailing of this letter (not counting Suhday as the 
sixtieth day) within which to file a petition with the United 
States Board of Tax Appeals for a redetermin^tion of the 
deficiency. Any such petition must be addressed to the 
United States Board of Tax Appeals, Earle Building, 
Washington, D. C., and must be mailed in time tjo reach the 
said Board within the 60 day period prescribed^ 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tgx Appeals 
and has not done so within the 60 days prescribed, and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the de¬ 
cision, which has become final, has been made, the unpaid 
amount of such assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. No claim 
for abatement can be entertained. 

If you acquiesce in this determination and db not desire 
to file a petition with the United States Board of 
16 Tax Appeals, you are requested to execute the en¬ 
closed Form 890, waiving (1) your ridht to file a 
petition with the United States Board of Tax Appeals and 
(2) the restrictions on the assessment and collection of 
such deficiency, and forward it to the Commissioner of In¬ 
ternal Revenue, Washington, D. C., for the attention of the 
Estate Tax Division, Miscellaneous Tax Unit. In the event 
that you acquiesce in only a part of the determination, the 
enclosed form of waiver should be executed with respect 
to the amount of the deficiency to which you agree. 

Respectfully, 

(Signed) D. H. Blj^AIR, 

Commissioner. 


Enclosures: Statement, Waiver—Form 890. 
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17 MT-ET-C1-NR-11662-JBM. 

District of 2nd New York. 

Estate of Louis Joel Duveen. 

The protest arises in connection with the following items: 


Stocks & Bonds. 

Gross Estate. 

Returned. 

Determined. 

Redetermined. 

5237 shares pfd. stock of Duveen 
Bros., Inc. (returned as 2672 
shares). 

$267,200.00 

$523,700.00 

$523,700.00 

2900 shares common stock of 
Duveen Bros., Inc. (returned 
as 1900 shares).’.. 

981,426.00 

1,641,400.00 

1,641,400.00 

Interest in 433 shares pfd. stock 
and 168% shares com. stock 
of Duveen Bros., Inc. 

130,463.30 

.00 

.00 


The estate’s claim that only an equity in the above stock 
should be included in the gross estate for tax is rejected, 
i a ^ n The Bureau! holds that the decedent owned this stock at 
\ i \j \date of his death and had deposited it as collateral to secure 
t \ { deferred payment on the purchase price. Decedent voted 
T fche stock and received the dividends to date of death and 
his executors sold it after date of death. 



Deductions: 

Debts of decedent. 327,307.42 969,884.12 969,884.12 


18 The unpaid purchase price of the stock mentioned 
under the above schedule of stocks and bonds appears 
as taken into account in the deductions in the sum of $642,- 
576.70, but as the proportionate deductions specified under 
Section 403 (b) (1) of the Revenue Act of 1918 are in ex¬ 
cess of ten per centum of the gross estate situated in the 
United States, a deduction of ten per centum is allowed as 
provided under that section. 

The following tabulation shows the deficiency tax and 
the balance due on the returned tax: 


Gross estate, wherever situated. $2,501,045.31 

Gross estate in the United States. 2,365,010.94 

Deductions.. 236,501.09 


Net estate 


2,128,509.85 
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Tax determined. $179,491.38 

Ad valorem penalty, 25% of tax. 44,872.84 


Total tax. 224,364.22 

Tax shown on the return.93,610.00 


Deficiency tax. 

Tax shown on the return. 93,610.00 

Interest at 6% per annum from 
March 4, 1921 to July 8, 1925. 24,401.01 


Total due on returned tax July 8, 

1925. 118,011.01 

Paid July 8, 1925. 117,846.01 


Balance due on returned tax 


^30,754.22 


165.00 


19 The Bureau herein determines that the estate has 
incurred the penalty of twenty-five per ceijtum of the 
tax herein determined, as provided under Sectioh 3176 U. S. 
Revised Statutes, as amended, by reason of its failure to 
file the return within the time required by law. 

The undischarged portion of the tax shown on the re¬ 
turn, $165, bears interest at the rate of six per centum per 
annum from and including July 9, 1925, until payment is 
received by the Collector. 
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Exhibit B. 


Agreement, made this 19th day of February, 1919, be¬ 
tween Geoffrey E. Duveen, Max Bruell, and Guaranty Trust 
Company of New York, as the Executors of th§ Last Will 
and Testament of Henry J. Duveen, deceased, hereinafter 
called the Executors, parties of the first part, and Joseph 
Duveen and Louis J. Duveen, parties of the sbcond part; 

Witnessetli: Whereas, an agreement dated April 10,1918, 
was made between Henry J. Duveen, Joseph Duyeen, Louis 
J. Duveen and Benjamin J. Duveen, which agreement is 
hereby referred to and made a part hereof; and 
Whereas, said Henry J. Duveen died on J'anuarv 15, 
1919, and the Surrogate’s Court of New York Countv, on 
January 30, 1919, duly granted to the Executors letters 
testamentary upon the Estate of the said Henry] J. Duveen, 
deceased; and 
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Whereas, the said Henry J. Duveen, deceased, was the 
owner of, and the Executors now own, eight thousand, 
nine hundred, seventy-six (8,976) shares of the Preferred 
Stock, and three thousand, five hundred (3,500) shares of 
the Common Stock of Duveen Bros., Inc., a New 

21 York corporation, hereinafter called the Corpora¬ 
tion, which said shares of stock are now on deposit 

with Guaranty Trust Company of New York, pursuant to 
said agreement of April 10, 1918; and 

Whereas, the Executors desire to sell, and the parties 
of the second part desire to purchase, all of the said shares, 
pursuant to the provisions of Article “Eighth” of said 
agreement of April 10, 1918, but subject to the modifica¬ 
tions and conditions set forth in this agreement; 

Now, therefore, in consideration of the premises and of 
the mutual agreements herein contained, it is agreed as 
follows: 

First: The executors hereby sell, transfer and assign 
unto Joseph Duveen and Louis J. Duveen, and the said 
Joseph Duveen and Louis J. Duveen hereby purchase from 
the Executors the said eight thousand, nine hundred, 
seventy-six (8,976) shares of the Preferred Stock and the 
said three thousand, five hundred (3,500) shares of the 
Common Stock of the Corporation, at the price and upon 
the terms hereinafter set forth. 

Second: (a) The purchase price of the said eight thou¬ 
sand, nine hundred, seventy-six (8,976) shares of 

22 Preferred Stock is one hundred dollars ($100) a 
share, plus accrued interest at the rate of five per¬ 
cent (5%) per annum from the date of the last dividend 
payment on said Preferred Stock, to the date hereof. 

(b) The purchase price of the said three thousand, five 
hundred (3,500) shares of Common Stock is its book value 
as the same appears on the books of the Corporation at the 
date hereof, less thirty-five per cent (35%) of the inven¬ 
toried or stocked value of all its merchandise and stock in 
trade, on hand or on approval with customers, excepting 
three (3) specific articles particularly described in Schedule 
“A” hereto annexed, each of which articles shall be deemed 
and treated as an outstanding indebtedness owing to the 
Corporation in the amount of the sale price therefor. How¬ 
ever, if any of the said three articles shall not be purchased 
by said customer and shall be returned, or if any other 
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articles heretofore sold, upon which there is ni>w an in¬ 
debtedness owing to the Corporation, shall be returned by 
a customer having the legal right so to do, the outstanding 
indebtedness based thereon shall be deemed cancelled, and 
each article so returned shall be deemed and treated as 
merchandise or stock in trade on hand, subject tb the said 
deduction of thirty-five percent (35%) in its bbok value, 
as hereinbefore provided. All real estate in Which the 
Corporation has any interest, shall be tajren at its 
23 full value, including the premises known gs 1 West 
56th Street, in the City of New York; however, the 
value of the premises 20 Place Vendome, Pari^, France, 
shall, in accordance with the resolutions heretofore adopted 
by the Board of Directors of the Corporation, be deter¬ 
mined as speedily as practicable by one valuer to be ap¬ 
pointed by the parties of the first part and one valuer to be 
appointed by the parties of the second part, and in case said 
two valuers shall not agree, then a third valuer shall be 
appointed by the said two valuers and the concurrence of 
any two of said three valuers shall be conclusive and the 
amount so determined upon shall be the book va[lue of the 
said premises on the books of the Corporation. The net 
outstanding indebtedness owing to the Corporation shall 
be deemed to be the full amount thereof remaining after 
allowance and payment of all proper commissibns which 


may be due and payable thereon from the Corporation to 
any other party. 

(c) In computing the said purchase price ofj the said 
shares of stock, no value whatsoever shall be placed on or 
allowed for good will or trade name or future profits of 
the Corporation or its business; nor shall any Allowance, 
directly or indirectly, be made for or on account of the 
same in any item of assets entering into the ascertainment 
of the said purchase price. 

24 Third: (a) The total purchase price, determined 
as hereinabove provided, of all of the shares of stock 
hereby sold, shall, for the purpose of fixing the manner 
of the payment thereof, be deemed divided into three (3) 
separate parts. The First Part of said total purchase price 
shall be a sum equal to thirty-five per cent (35%) of the 
total net outstanding indebtedness owing to the Corpora¬ 
tion, excepting two (2) certain items of indebtedness more 
particularly described in schedule U B” hereto annexed, and 


16 H. B. CROCKER ET AL. VS. G. T. HELVERING, ETC. 

shall be payable as hereinafter in subdivision “(b)” hereof 
provided. The Second Part of such total purchase price 
shall be (1) thirty-five per cent (35%) of the excess, if 
any, of the proceeds of the said two items of indebtedness 
after the same shall have been devoted to the payment of 
the present debts of the Corporation as hereinafter pro¬ 
vided; and (2) thirty-five per cent (35%) of any and all 
securities of the Corporation now held as collateral for 
said debts and which shall be received by the Corporation 
free and clear upon the payment of said debts, which said 
securities shall be taken as of their market value at the 
date of the delivery thereof; the payment of which said 

excess and the delivery of which said securities shall be 

% 

made as hereinafter in subdivision “(c)” hereof provided. 
The Third Part of the said total purchase price shall be 
the total remainder of the said purchase price and shall 
be payable as hereinafter in subdivision “(d)” hereof pro¬ 
vided. 

25 (b) The First Part of the said total purchase 
price shall be paid as, when and if such outstanding 

indebtedness owing to the Corporation, less the two said 
items as aforesaid, shall be paid to the Corporation, its 
successors or assigns, and at the rate of thirty-five per cent 
(35%) of the net amount so paid; that is to say, the parties 
of the second part will forthwith upon the receipt thereof 
pay to the Executors a sum equal to thirty-five per cent 
(35%) of each and every net amount received by the Cor¬ 
poration, its successors or assigns, on account of said out¬ 
standing indebtedness owing to the Corporation as the same 
now appears upon its books. The parties of the second part 
will use their best efforts to effect the prompt collection of 
the said outstanding indebtedness owing to the Corporation. 
No change or modification of any character shall be made in 
the terms or security of any part of the said outstanding 
indebtedness owing to the Corporation, except the said 
two items as aforesaid, and no sale, assignment, pledge or 
other disposition thereof shall be made without the writ¬ 
ten consent of the Executors first had and obtained. If any 
customer of the Corporation, whose purchase of merchan¬ 
dise now constitutes an outstanding indebtedness owing 
. to the Corporation, should desire to return a pur- 

26 chased article without the legal right so to do, the 
said outstanding indebtedness shall not be or be 
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deemed to be cancelled, reduced or modified iii any way 
without the written consent of the Executors fir^t had and 
obtained. 

(c) The said Second Part of the said total purchase price 

shall be paid as, if and when the said two items o i indebted¬ 
ness more particularly described in schedule hereto 

annexed shall have been liquidated or realized upon, and 
the proceeds thereof shall have been devoted to the pay¬ 
ment of the debts of the Corporation and th(^ securities 
pledged for such debts shall have been received py the Cor¬ 
poration. | 

(d) The Third Part of the said total purchase price shall 
be divided into ten (10) successive half-yearly instalments, 
as nearly equal as may be practicable, the first of which 
shall be paid on January 1, 1920, and which slxall mature 
semi-annually each successive six (6) calendar months 
thereafter, so that one of said instalments shall mature on 
January 1st and one on July 1st in each yearj beginning 

with January 1, 1920. The last instalment shall in- 

27 elude the amount to be paid to the Executors by rea¬ 
son of any and all returned merchandise wfhich, under 

the provisions hereof, may be deemed or treated as mer¬ 
chandise, instead of outstanding indebtedness^ Such in¬ 
stalments shall carry interest at the rate of fpe percent 
(5%) per annum, which interest shall begin td run at the 
date hereof, and the first interest payment sha^l be due on 
July 1, 1919. Any of the said instalments ot* any part 
thereof may at any time be anticipated by th<^ parties of 
the second part. 

(e) All payments to be made hereunder to the Executors 
shall be made at the Guaranty Trust Company of New 
York, 140 Broadway, New York City. 

Fourth: The parties of the second part shafi be jointly 
and severally liable to the Executors for the total purchase 
price of said shares of stock, as hereinabove provided, but 
the said parties of the second part, as between I themselves, 
shall be liable each only for the shares respectively pur¬ 
chased bv him. 

Fifth: (a) As security for the payment of the said ten 
(10) half-yearly instalments to be paid by the parties of 
the second part, as aforesaid, the partied of the sec- 

28 ond part hereby deposit with the Exechtors all of 
the shares of stock hereby purchased. 

2 — 6220 a 
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(b) Upon payment of each instalment, the Executors 
shall do all things necessary or proper for vesting against 
each such payment a proportionate amount of said Pre¬ 
ferred Stock and said Common Stock in such names and 
such divisions as may be directed by the parties of the 
second part; and upon payment of all of the said instal¬ 
ments with interest, as hereinabove provided, the Executors 
shall vest any and all of said stock then not transferred in 
the parties of the second part, as they may direct. 

(c) In case, however, there shall be a default of twelve 
(12) months in any instalment of principal, without exten¬ 
sion of time or leave therefor being granted by the Execu¬ 
tors, then and in that event the entire amount of principal 
indebtedness, together with the interest to the date thereof, 
may be declared due and payable by the Executors at their 
option; but nothing herein contained shall limit or restrict 
the legal rights and remedies of the Executors for the col¬ 
lection of each instalment of principal and interest as and 
when the same may be due hereunder. 

(d) Any and all cash distribution in liquidation on the 
said shares of stock hereby sold, except upon such shares 

of stock as the parties of the second part may then 
29 be entitled to have transferred to them forthwith, 
shall, until final payment of all of the said instal¬ 
ments with interest as aforesaid, be paid over by the 
parties of the second part to the Executors to be applied 
on account of and credited against (1) interest accrued 
and due, and (2) the over-due or the next accruing instal¬ 
ment or instalments of principal; but all dividends in specie 
or in kind shall, unless and until default shall have been 
made, belong to and be delivered and turned over to the 
parties of the second part or their assigns, whether or not 
said shares of stock shall yet have been transferred. 

(e) Until default in the obligation of the parties of the 
second part in the payment of any of the said instalments 
or of the interest thereon, the parties of the second part or 
their assigns, as individually entitled to receive same, shall 
be entitled to vote the said shares of stock for the time re¬ 
tained hereunder as security by the Executors, and the 
Executors shall furnish any and all necessary documents to 
that end. 

(f) Upon any default for the period of twelve (12) 
months in the payment of any of said instalments or in¬ 
terest, the Executors may, at their option, nominate and 
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appoint an individual of their selection to the! Board of 
Directors of the Corporation, who shall have.the full 
powers of a director during the continuation of such 

30 default, and if at the time of such default there shall 
be a liquidation, then during such liquidation such 

representative of the Executors shall act as a liquidator in 
the place of and with the full voting power of th^ parties of 
the first part. 

Sixth: The salary heretofore allowed to the Said Henry 
J. Duveen by the Corporation shall cease and terminate as 
of this date. ; 

Seventh: Inasmuch as the certificates for the said shares 
of stock hereby sold are now on deposit with Guaranty 
Trust Company of New York, under said agreement of 
April 10, 1918, such depositary is hereby notified that the 
parties of the second part have become the owjners of the 
said shares and of all the right, title, share and interest of 
the Executors and of the said Henry J. Duveeq, deceased, 
in and to the same, and a copy of this agreement shall be 
filed with the said depositary. 

Eighth: This agreement shall bind and eiiure to the 
benefit of each and all of the parties hereto, their and each 
of their respective heirs, executors, administrators, suc¬ 
cessors and assigns. 

In witness whereof, the parties heret| have duly 

31 executed this agreement the day and yeaf- first above 
written. 

GEOFFREY E. DUVEEN, (l. s.) 
MAX BRUELL, (l.s.) 

GUARANTY TRUST COMPANY OF 
NEW YORK, 

As Executors , etc., 

By F. J. H. SUTTON, 

Vice Prest. 

Attest: 

A. HOPKINS, 

Asst. Sec. 

[Seal Guaranty Trust Company of New Y^rk.] 

JOSEPH DUVEEN, (l.s.) 
LOUIS J. DUVEEN,! (l.s.) 

By JOSEPH DUVEEN, 

Att'y. in Fact. 
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32 State of New York, 

County of New York: 

On this 21st day of February, 1919, before me personally 
came Geoffrey E. Duveen, to me known and known to me 
to be the person described in and who executed the fore¬ 
going instrument, and he duly acknowledged to me that he 
executed the same. 

I PAUL J. DUBOIS, 

Notary Public, New York County, No. 196. 

State of New York, 

County of New York, ss: 

On this 21st day of February, 1919, before me personally 
came Max Bruell, to me known and known to me to be the 
person described in and who executed the foregoing instru¬ 
ment, and he duly acknowledged to me that he executed the 
same. 

PAUL J. DUBOIS, 

Notary Public, New York County, No. 196. 

33 State of New York, 

County of New York, ss: 

On this 21st day of February, 1919, before me personally 
pame F. J. H. Sutton, to me known, who, being by me duly 
.sworn, did depose and say, that he resides in New York 
City, New York; that he is the Vice President of the 
Guaranty Trust Company of New York, the corporation de¬ 
scribed in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the seal af¬ 
fixed to said instrument is such corporate seal; that it was 
so affixed by order of the Board of Directors of said Cor¬ 
poration, and that he signed his name thereto by like order. 
[seal.] A. E. BURKE, 

Notary Public, Neiv York County. 

New York County Clerk’s No. 356. 

New York Register’s No. 10024. 

My commission expires Mar. 30,1920. 

34 State of New York, 

County of New York, ss: 

On this 21st day of February, 1919, before me personally 
came Joseph Duveen, to me known and known to me to be 
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the person described in and who executed the foregoing in¬ 
strument, and he duly acknowledged to me that lie executed 
the same. I 

PAUL J. DUB0IS, 

Notary Public, Neiv York County, No. 196. 

State of New York, 

County of New York, ss: 

! 

On this — day of February, 1919, before me j personally 
came Louis J. Duveen, to me known and known £0 me to be 
the person described in and who executed the foregoing in¬ 
strument, and lie duly acknowledged to me that \\e executed 
the same. 

I • 

l 

i 

35 Schedule A. 

Articles Now on Approval with H. C. Frick. 

1 Limoges Shield. 

.1 Painting by Van Dyck—‘ 4 Messrs. George and Bernard 
Stuart.” 

1 Marble Bust by Houdon. 

Schedule B . 

Two Items of Indebtedness Owing to the Corporation of 

Duveen Bros., Inc. 

1 Account of H. C. Frick amounting to $2,196,000.00. 

1 Account of Mrs. Hamilton Rice amounting [to approxi¬ 
mately $900,000.00. 

36 Exhibit C. 

Supplemental Agreement of May 29,1919. 

An agreement made this 29th day of May, 1019, between 
Joseph Duveen, of the City of New York, U. $. A., Louis 
.J. Duveen, of the City of London, England, an|d Benjamin 
,J. Duveen, of the City of New York, U. S. A. 

All the parties hereto and Henry J. Duveen pntered into 
an agreement dated April 10,1918, which is hereby referred 
to and made a part hereof. 
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Henry J. Duveen died on January 15, 1919, and letters 
testamentary on his estate were duly granted on January 
30, 1919, by the Surrogate’s Court of New York County to 
.Geoffrey E. Duveen, Max Bruell and Guaranty Trust Com¬ 
pany of New York, hereinafter called Executors. 

An agreement dated February 19, 1919, was duly made 
between the Executors as sellers and Joseph Duveen and 
Louis J. Duveen as purchasers of eight thousand nine hun¬ 
dred and seventy-six (8,976) shares of the preferred stock 
and three thousand five hundred (3,500) shares of the com¬ 
mon slock owned by said Executors in the corporation 
known as Duveen Bros., Inc. 

Differences have arisen between the parties hereto, all of 
which are settled and adjusted as in this agreement set 
forth. 

In consideration of the premises and of the mutual agree¬ 
ments herein contained and of other valuable con- 
37 sideration, the parties hereto have agreed and do 
hereby agree as follows: 

First. All the parties hereto consent to and approve of 
the said agreement dated February 19, 1919, between the 
Executors and Joseph Duveen and Louis J. Duveen. 

Second. Joseph Duveen and Louis J. Duveen agree that the 
purchase of said eight thousand nine hundred and seventy- 
six (8,976) shares of preferred stock and of said three 
thousand five hundred (3,500) shares of common stock from 
the Executors shall be divided between them in the propor¬ 
tion of twenty-five thirty-fifths (25/35ths) thereof to Joseph 
Duveen and ten thirty-fifths (10/35tlis) thereof to Louis 
J. Duveen; that is to say, Joseph Duveen is the purchaser 
of and is entitled to six thousand four hundred and eleven 
(6,411) shares of said preferred stock and two thousand 
,five hundred (2,500) shares of said common stock, and Louis 
J. Duveen is the purchaser of and is entitled to two thou¬ 
sand five hundred and sixty-five (2,565) shares of said 
preferred stock and one thousand (1,000) shares of said 
common stock. Joseph Duveen and Louis J. Duveen each 
agrees that he will faithfully and promptly keep and per¬ 
form each and everv term of the said agreement of Feb- 
ruary 19, 1919, and will duly and promptly pay to the 
Executors the purchase price in said agreement provided 
for the said shares of stock so purchased by him, and that 
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I 

I 

each will indemnifv and hold the other harmless 

38 from any liability or responsibility by reason of any 
failure on his part so to perform, or any default on 

his part in the performance of, said agreement. Louis J. 
Duveen will, upon the execution hereof, repay to Joseph 
Duveen his pro rata share of any payments or advances 
.made by the latter under or pursuant to said agreement of 
February 19, 1919, together with interest at tlie rate of 
.five per cent. (5%) per annum from the dates on which any 
such payments or advances were made and up tV the date 
( of repayment thereof. 

Third. All the parties hereto agree that the corporate 
existence of the corporation known as Duveen Bros., Inc., 
which expires by limitation on May 31, 1922, shhll be duly 
extended for the period of one year thereafter, tb wit, until 
the 31st day of May, 1923; and that all the parties hereto 
will vote all the stock in said corporation owned by them 
T in favor of such extension, and, as directors, stockholders 
and otherwise, will do such acts and things and will execute 
such consents, documents and other papers as ma^r be neces¬ 
sary therefor. No change, restriction or objection shall be 
made by any party hereto to the conduct and transaction 
of the business of the corporation along its usual and cur¬ 
rent lines, or to the purchase of merchandise dr stock in 
trade in the regular course of business, up to anp. until the 
date of actual liquidation. j 

39 Fourth. All the parties hereto agree tljat the va¬ 
cancy on the Board of Directors of DuVeen Bros., 

Inc., created by the death of the late Henry J. Dikveen shall 
be tilled and refilled from time to time by Joseph Duveen, 
who, for that purpose, shall be entitled to designate a di¬ 
rector of the company as his nominee and representative; 
and that the person so designated at any time by said 
Joseph Duveen as his nominee and representative shall be 
forthwith elected as a director of the company, afid that the 
parties hereto as directors and stockholders will vote ac¬ 
cordingly. 

Fifth. All the parties hereto agree that the! preferred 
stock of the corporation of Duveen Bros., Inc., nbw consist¬ 
ing of twenty-two thousand (22,000) shares of the par value 
of One hundred dollars ($100) per share shall bp forthwith 
reduced to thirteen thousand (13,000) shares by redeeming 
and paying off nine thousand (9,000) shares at par in cash 
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together with accrued dividends thereon and interest at the 
rate of five per cent. (5%) per annum from the date of the 
last dividend payment thereon; and that the said redemp¬ 
tion and payment shall be made from and out of the respec¬ 
tive holdings of preferred stock of the parties hereto, so 
that the thirteen thousand (13,000) shares of preferred 
stock outstanding when said redemption and pay- 

40 ment shall have been completed shall be held by the 
parties hereto as follows: Seven thousand eight hun¬ 
dred (7,800) shares of preferred stock by Joseph Duveen; 
three thousand seven hundred and seventy (3,770) shares 
of preferred stock by Louis J. Duveen, and one thousand 
four hundred and thirty (1,430) shares of preferred stock 
by Benjamin J. Duveen. 

Joseph Duveen and Louis J. Duveen agree with each 
other that all sums payable to them for principal or in¬ 
terest or dividends in respect of the redemption or pay¬ 
ment of said shares of preferred stock as aforesaid shall 
be used by them in making the payments provided for in 
the aforesaid agreement of February 19, 1919, between the 
Executors and said Joseph Duveen and Louis J. Duveen; 
and that until so used all such sums shall be reloaned bv 
them to the corporation of Duveen Bros., Inc., with interest 
at the rate of five per cent. (5%) per annum. 

All the parties hereto further agree that the provisions 
of subdivision (b) of Article Fourth of said Stockholders’ 
Agreement of April 10, 1918, restricting the payment of 
dividends on the common stock of the corporation of 
Duveen Bros., Inc., shall be and the same hereby are 
rescinded. 

In case during the life of the corporation any further 
amounts of preferred stock shall be redeemed, each 

41 stockholder shall be entitled to have redeemed that 
proportion of his preferred stock which the total 

amount of preferred stock to be redeemed bears to the total 
preferred stock then outstanding. 

Sixth. The annual salaries from and after the date hereof, 
which shall be credited to the parties hereto monthly and 
shall thereupon be subject to their withdrawal, shall be: 
To Joseph Duveen, two hundred and forty thousand dollars 
($240,000);' to Louis J. Duveen, one hundred and fifteen 
thousand dollars ($115,000); to Benjamin J. Duveen, 
forty-five thousand dollars ($45,000). 
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Seventh. Any new certificates for shades of stock in 
Duveen Bros., Inp., issued to Joseph Duveen and his afore¬ 
said nominee director, and Louis J. Duveen, or ajiy of them, 
representing said stock purchased as aforesaid pursuant 
to said agreement of February 19, 1919, shall b^ deposited 
with Guaranty Trust Company of New York, in jaccordance 
with the provisions of Article Sixth of the Stockholders’ 
Agreement of April 10, 1918, and shall be stamped in ac¬ 
cordance with the provisions of Article Twelfth of said 
Stockholders’ Agreement; and all certificates for shares 
of stock in Duveen Bros., Inc., whether heretofore or here¬ 
after issued or delivered, shall be and remain deposited, as 
aforesaid, for the purpose of securing the performance of 
this agreement, as well as of said agreement of April 

42 10, 1918, and shall likewise have stamped thereon a 
notice, which shall refer to this agreement, in form 

analogous to that set forth in said Article Twelfth of said 
Stockholders’ Agreement and in addition to the notice 
therein provided for. 

Eighth. The entire Seventh Article of said agreement 
dated April 10, 1918, consisting of subdivisions (a), (b), 
(c) and (d) shall be and the same hereby is in all respects 
cancelled, nullified and declared to be of no force and effect 
whatsoever, to the end that the same shall be deemed to 
be eliminated entirely from said agreement by virtue hereof. 

The date “31st day of May, 1922”, mentioned in para¬ 
graph Ninth of said Stockholders’ Agreement shall be 
amended and changed to read “31st day of M^v, 1923”. 

Ninth. The said agreement of April 10, 1918, shall be 
deemed to be amended, modified, altered and changed in 
accordance with the provisions of this agreement ; but ex¬ 
cept as by this agreement amended, modified, altered or 
changed, the said agreement of April 10, 1.918, is hereby 
ratified, approved and confirmed as to each and every pro¬ 
vision thereof. j 

Tenth. All the parties agree to make, execute, acknowl¬ 
edge and deliver any and all further, additional or 

43 amended documents, instruments or papers, and to 
do, or cause to be done, all such acts ar d things as 

may be necessary or appropriate fully to effectuate the pur¬ 
poses, spirit and intent of this agreement, and) this agree¬ 
ment shall bind and enure to the benefit of each and all of 
the parties hereto, their legal representatives and assigns. 
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In witness whereof, the parties hereto have hereunto set 
their hands and seals the day and year first above written. 

JOSEPH DU VEEN. [l. s.] 

LOUIS J. DU VEEN. [l. s.j 

BENJAMIN J. DU VEEN. [l. s.] 

44 [Stamp:] Filed Mar. 26, 1928. United States Board 
of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 31573. 

Estate of Louis Joel Duveen, Deceased; Helen Beatrice 
(Duveen) Crocker, Frederick Clifton and Archibald Ed¬ 
ward Churchcr, Executors, Petitioners, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the petition of the above-named taxpay¬ 
ers, admits and denies as follows: 

1. Admits the allegations contained in the paragraph 
of the petition numbered 1. 

2. Admits the allegations contained in the paragraph of 
the petition numbered 2. 

3. Admits so much of the paragraph of the petition num¬ 
bered 3 as alleges that the taxes in controversy are estate 
taxes, and denies all other allegations contained in said 
paragraph of the petition numbered 3, and specifically de¬ 
nies that, the 25% ad valorem penalty is now involved in 
this appeal, * inasmuch as the same has been adjusted 
through a compromise. 

4. Denies that the Commissioner, in determining the de¬ 
ficiency tax, committed error as alleged in the paragraph 

of the petition numbered 4. 

45 5. (a) Denies so much of subdivision (a) of the 

paragraph of the petition numbered 5 as alleges that 
the last will and testament of the decedent was admitted 
to probate in England on June 17, 1934, and admits all 
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other allegations contained in said subdivision (a) of the 
paragraph of the petition numbered 5. 

5. (b) Admits the allegations contained in subdivision 
(1)) of the paragraph of the petition numbered 5. 

5. (c) Admits so much of subdivision (c) of! the para¬ 
graph of the petition numbered 5 as alleges t^iat at the 
time of his death the said Louis Joel Duveeh also had 
2,565 shares of preferred stock and 1,000 shares of com¬ 
mon stock of said Duveen Brothers, Inc., acquired under 
a contract of February 19, 1919, between the executors 
of Henry J. Duveen, deceased, parties of the first part, and 
Joseph Duveen and Louis Joel Duveen, parties of the sec¬ 
ond part, and the supplemental agreement to said contract 
of February 19, 1919, made between Joseph Duveen, Louis 
J. Duveen and Benjamin J. Duveen, on May 29l, 1919, and 
denies all other allegations contained in said Subdivision 

(c) of the paragraph of the petition numbered 15. 

5. (d) Admits the allegations contained in [subdivision 

(d) of the paragraph of the petition numbered 5. 

5. (e) and (f) Denies the allegations contained in sub¬ 
divisions (e) and (f) of the paragraph of the petition num¬ 
bered 5. 

5. (g) Admits so much of subdivision (g) o^* the para¬ 
graph of the petition numbered 5 as alleges that the deduc¬ 
tions to which the estate was entitled under Section 403 
of the Revenue Act of 1918, exceeded 10% of the value of 
that part of the gross estate situated in the United States, 
and that the total of allowable deductions exceeds 
46 10% of the gross estate wherever situated, and de¬ 

nies all other allegations contained in s^id subdivi¬ 
sion (g) of the paragraph of the petition numbered 5. 

5. (h) Admits so much of subdivision (h) of the para¬ 
graph of the petition numbered 5 as alleges (1) that the 
executors of the Estate of Louis Joel Duveen filed a Fed¬ 
eral estate tax return on June 29, 1925; and ^2) that the 
only deficiency letter of the respondent asserting a defi¬ 
ciency in the Feedral estate tax due from the said estate 
was mailed by the respondent to the executor^ on August 
10, 1927, and that no additional assessment of Federal es¬ 
tate tax against said estate has been made by the respond¬ 
ent, and denies all other allegations contained tn said sub¬ 
division (h) of the paragraph of the petition numbered 5. 

5. (i) Denies the allegations contained in ! subdivision 
(i) of the paragraph of the petition numbered! 5. 
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6. Denies each and every allegation contained in the 
petition not hereinbefore specifically admitted or denied. 

Wherefore it is respectfully prayed that the determina¬ 
tion of the Commissioner be approved. 

(Signed) C. M. CHAREST, 

General Counsel 
Bureau of Internal Revenue. 

Of Counsel: 

FRANK T. HORNER, 

Special Attorney, 

Bureau of Internal Revenue. 

FTH/RFS/y. 

3-24-28. 

47 U. S. Board of Tax Appeals. Filed Mar. 18, 1931. 
United States Board of Tax Appeals. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Deceased, Petitioners, 

against 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

This amended petition is filed pursuant to the order of 
the United States Board of Tax Appeals entered February 
4,1931 in the above entitled matter. The petitioners allege: 

1. The petitioners are the executors of the estate of Louis 
Joel Duveen, deceased. The address of Helen Beatrice (Du- 
veen) Crocker is 51 Berkeley Square, London, England; 
the address of Frederick Clifton is 10 Hamilton Place, 
London, England, and the address of Archibald Edward 

Churcher is 19 Hanover Square, London, England. 
4S The mailing address of the executors is, care of 
Root, Clark, Buckner & Ballantine, 31 Nassau Street, 
New York, New York. 

2. The notice of deficiency (a true copy of which is at¬ 
tached hereto and marked Exhibit A and made a part 
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hereof) was mailed to the petitioners on Augujst 10, 1927. 

3. The taxes in controversy are estate taxes in the 
amount of $179,491.38 and interest, consisting of the tax 
shown on the return in the amount of $93,610, of which 
$93,445 was paid, refund of which (and interest in the 
amount of $24,236.01 paid thereon), together wjth interest 
on both of such amounts as allowed by law, is claimed, and 
an asserted deficiency of $85,881.38. 


4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors t 


(a) The Commissioner erred in holding that under the 
provisions of the statute the decedent’s gross estate in¬ 
cluded the full value of 2,565 shares of preferred stock and 
1,000 shares of common stock of Duveen Brothers, Inc., a 
corporation organized under the laws of the St^te of New 
York, which the decedent did not own or hold gt the time 
of his death, the decedent having made only a part of cer¬ 
tain payments required by contracts to purchase the said 
stock. 

49 (b) The Federal estate tax law is unconstitutional 

as construed and applied by the respondent in this 
case to require the inclusion in the gross estate of a non¬ 
resident alien decedent of the full value of property which 
such decedent has the right to acquire under a contract 
upon the making of certain payments and to litnit the de¬ 
duction for the unpaid portion of the purchase price under 
such a contract, and other deductions, to ten per centum 
of the gross estate in the United States so determined, be¬ 
cause such construction and application of the statute re¬ 
sults in an arbitrary, capricious and confiscatoify measure 
of tax and deprives persons of property without due proc¬ 
ess of law. 

(c) The Commissioner is barred from assessing or col¬ 
lecting any additional tax, interest or penalty in this case 
because of the running of the statute of limitations pro¬ 
vided by law. 

(d) The Federal Estate Tax Law, and particularly Sec¬ 
tion 403(3) of the Revenue Act of 1918, insofar as it 
provides, 

“For the purpose of this title, stock in a domestic cor¬ 
poration owned and held by nonresident decedent * * # , 
shall be deemed property within the United States,” 


30 H. B. CROCKER ET AL. VS. G. T. HELVERING, ETC. 

and therefore included in the gross estate of a nonresi¬ 
dent, is unconstitutional because the Federal Estate 

50 Tax Law and the said section purport to levy a tax 
with respect to property having a situs without the 

United States and with respect to which the United States 
Government has no power to levy a tax, and result in an 
arbitrary, capricious and confiscatory measure of tax and 
deprive persons, and particularly the estate of Louis Joel 
Duveen, of property without due process of law. 

(e) The Commissioner erred in holding that under the 
provisions of the Federal Estate Tax Law the decedent's 
gross estate included the value of the decedent’s right to 
purchase common stock in Duveen Brothers, Inc., a New 
York corporation. 

(f) The Commissioner erred in holding that any part 
of the common or preferred stock of Duveen Brothers, Inc. 
owned bv the decedent at the date of his death, or to be 

ml I 7 

purchased by him, was part of the decedent’s estate sub¬ 
ject to Federal estate taxes. 

(g) The Commissioner erred in holding that any part 
of the common stock of Atchison, Topeka & Santa Fe Rail¬ 
way Company owned by the decedent at the date of his 
death was part of the decedent’s estate subject to Federal 
estate taxes. 

5. The facts upon which the petitioners rely as the basis 

of this proceeding are as follows: 

| 

51 (a) Louis Joel Duveen died on March 4, 1920. He 
was not a resident or citizen of the United States, 

but at all times herein mentioned was a resident of, and 
domiciled in, England. His last will and testament was 
admitted to probate in England on June 17, 1924, and ad¬ 
ministration of his estate vested in Helen Beatrice (Du¬ 
veen) Crocker, Frederick Clifton and Archibald Edward 
Churcher as his executors. Such executors, duly qualified 
at all times since June 19, 1924, have been and now are in 
charge of the administration of the said Estate. 

(b) At the time of his death, said Louis Joel Duveen 
was the owner of 1,900 shares of common stock and 2,672 
shares of preferred stock of Duveen Brothers, Inc., a cor¬ 
poration organized under the laws of the State of New 
York. The decedent was also the owner of 2,425 shares 
of common stock of the Atchison, Topeka & Santa Fe Rail- 
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way Company, a corporation organized under the laws of 
the State of Kansas. 

(c) At the time of his death the said Louis Joel Duveen 
also had an interest in 2,565 shares of preferred stock 
and 1,000 shares of common stock of said Duveen Broth¬ 
ers, Inc., under a contract of February 19, 1919, between 
the executors of Henry J. Duveen, deceased, parties of 
the first part, and Joseph Duveen and Louis Joel Duveen, 
parties of the second part. A true copy of this contract is 

attached hereto, marked Exhibit B and made a part 

52 hereof. On May 29, 1919, an agreement supplemen¬ 
tal to said contract of February 19, 1919, was made 

between Joseph Duveen, Louis J. Duveen and Benjamin 
J. Duveen, and a true copy of said supplemental agree¬ 
ment is attached hereto, marked Exhibit C and made a 
part hereof. 

(d) The value on March 4, 1920 of each shate of pre¬ 
ferred stock of Duveen Brothers, Inc. was $100, and the 
value on March 4, 1920, of each share of commoh stock of 
Duveen Brothers, Inc., was $566. The value of each share 
of the common stock of Atchison, Topeka & Santa Fe Rail¬ 
way Company on March 4, 1920, was $82.4375. 

(e) Prior to his death said Louis Joel Duveeii had paid 
under Exhibits B and C the sum of $130,463.30 with in¬ 
terest. By reason of such payments said Louis Joel 
Duveen was entitled under said contracts (Exhibits B and 
C), to the delivery of 489.95523 shares of the preferred 
stock and 191.01568 shares of the common stock bf Duveen 
Brothers, Inc., subject to said contracts. All ofj the stock 
subject to said contracts was deposited on February 19, 
1919, the date of the original contract (Exhibit B), with 
the executors of said Louis Joel Duveen, pursuant to Arti¬ 
cle Fifth of Exhibit B so that Louis Joel Duveen, at the 
time of his death, held none of such stock and was entitled 
to the delivery of only the proportionate part of such stock 
for which payment had already been made by hiin. At the 
time of the death of Louis Joel Duveen the unpaid balance 

of the purchase price, computed as provided in said 

53 contracts, was $552,534.54, and Louis Jpel Duveen 
at the date of his death was entitled to tljie delivery 

of the balance of the stock subject to the contracts, con¬ 
sisting of 808.98432 shares of common stock and 2,755.04477 
shares of preferred stock of Duveen Brothers, Inc., only 
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upon making* the further payments provided for in said 
contracts. 

(f) The value of the interest of Louis Joel Duveen at 
1 lie time of his death in the common and preferred stock 
of Duveen Brothers, Inc., subject to said agreements (Ex¬ 
hibits B and C), with respect to which Louis Joel Duveen 
had made payment prior to his death, was $157,110.39, 


which is computed as follows: 

489.95523 shares of preferred stock of Duveen 
Brothers, Inc., fully covered by installment 

payments made, at $100 per share. $48,995.52 

191.01568 shares of common stock of Duveen 

i 

Brothers, Inc., fully covered by installment 
payments made, at $566 per share. 108,114.87 


Total Value . $157,110.39 


The value of decedent’s right to purchase the balance 
of the common and preferred stock covered by said agree¬ 
ments (Exhibits B and 0) was $112,853.31, which is com¬ 
puted as follows: 

Value of right to purchase balance of common, 

808.98432 shares worth $566 per share at 
426.49784 per share (808.98432 X (566 — 


426.49784) ) or 808.98432 X 139.50. $112,853.31 

54 

Brought Forward. $112,853.31 

Value of right to purchase balance of pre¬ 
ferred worth $100.00 per share at $100.00. .. 00.00 



Total . $112,853.31 

(g) The said stock with respect to which the Federal^ 
estate tax has been paid and the deficiency asserted, was 
included in the decedent’s gross estate in England for the*. 
purpose of levying English death duties, and a tax wa^ 
levied and collected thereon. The decedent was not eny, 
gaged in business in the United States at the time of his\ 
death or prior thereto, and none of said stock had a busi¬ 
ness or other situs in the United States at the date of 
decedent’s death. The decedent owned no other property 
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and C), ex¬ 
part of the 
of his death 


with respect to which a tax has been assessed or claimed 
bv the Commissioner of Internal Revenue. 

• i 

(h) The deductions to which the estate was entitled 
under Section 403 of the Revenue Act of 1918, excluding 
any amount on account of the unpaid installments of pur¬ 
chase price under said agreement (Exhibits B 
ceeded ten per centum of the value of that 
gross estate of the decedent which at the time 
was situated in the United States, and the total deduc¬ 
tions from the gross estate of the character j specified in 
subdivisions 1, 2 and 3 of paragraph (a) of Section 403 of 
the Revenue Act of 1918, exceeded ten per cehtum of the 
value of the gross estate of the decedent wherever 

55 situated. 

(i) The executors of the Estate of Louis Joel 
Duveen filed a Federal estate tax return on June 29, 1925, 
which said return showed a tax of which amount, 

except for the amount of $165, together witl ^$24ffi &Ql 
interest thereon, was paid by the executors ~on July>8, 
1925._ The only deficiency letter of the Commissioner of 
Sternal Revenue asserting a deficiency in the Federal 
estate tax due from said Estate, was mailed by the Com¬ 
missioner by registered mail to the executors on August 
10, 1927, and no additional assessment of Federal estate 
tax against said Estate has heretofore been imade by the 
Commissioner. 

(j) In the deficiency letter of August 10, 1£)27, the Com¬ 
missioner 25% ad valorem penalty, which said 

penalty, h oweyerrvwas co mpromised by the petitioners and 
the Commissioners!! bsequent to the filing of the original 
petition in this matter, and prior to the filing of this 
amended petition. The total deficiency, therefore, now as¬ 
serted by the Commissioner of Internal Revenue, is 

ore, the petitioners pray that this Board deter^ 
mine that there is no deficiency in Federal estate taxes 
the Estate of Louis Joel Duveen, and determine that tl 
petitioners are entitled to a refund of Federal estaj 

56 taxes and interest in the amount o| $117,846. 
together with interest thereon as provided by law. 

ARTHUR A. BALLA^TINE, 
GEORGE E. CLEAR'S, 

CLARK L. BROWN, 

Attorneys for Petitioners. 


3—6220a 
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57 Great Britain and Ireland, 

London, England, 

Consulate General of the United States of 
America, ss: 

Helen Beatrice (Duveen) Crocker being first duly sworn, 
says: 

That she is one of the petitioners above named; that she 
has read the foregoing petition or has had the same read 
to her and is familiar with the statements contained 
therein, and that the facts stated are true except as to those 
facts stated to be upon information and belief, and those 
facts she believes to be true. 

(S.) HELEN BEATRICE (DUVEEN) CROCKER. 

Subscribed and sworn to before me, this 3rd day of 
March 1931. 

[seal.] i JOHN F. CLAFFEY, 

Vice Consul of the United States 

of America at London, England. 

02075. 

No fee prescribed. 

58 State of New York, 

County of New York, ss: 

George E. Cleary, being first duly sworn, deposes and 
says that he is one of the attorneys for the petitioners 
above named, and is acting pursuant to a Power of Attor¬ 
ney given by said petitioners; that the said petitioners 
reside and are at present in England, and that this veri¬ 
fication is made by George E. Cleary because it is impos¬ 
sible to have this amended petition verified within the time 
provided for in the order of the Board of Tax Appeals for 
filing the amended petition; that he has read the foregoing 
amended petition and is familiar with the statements con¬ 
tained therein, and that the facts stated are true to the 
best of his information, knowledge and belief. 

GEORGE E. CLEARY. 

Subscribed and sworn to before me, this 17th day of 
February, 1931. 

[seal.] THOMAS J. PURCELL, 

Notary Public. 


[Notary’s stamp:] Illegible. 
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59 Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

| 

August 10, 1927. 


MT-ET-C1. 11662-NR-JBM. 

District of 2nd New York. 

Estate of Louis Joel Duveen. 

Date of Death: March 4, 1920. 

Deficiency tax: $130,754.22. 

Archibald Edward Churcher, et al., Executors, j 
Estate of Louis Joel Duveen, 

Care of Root, Clark, Howland and Ballantine, 

31 Nassau Street, 

New York, New York. 

I 

Sirs : 

The Bureau has examined the protest filed pn behalf of 
tlie above-named estate against the ten-ative jfindings set 
forth in the letter addressed to the executor by this office 
under date of Dec. 11, 1926. The deficiency hfereby deter¬ 
mined amounts to $130,754.22, and is fully explained in the 
attached statement, consisting of three pages, showing the 
action of the Bureau with respect to the protest. 

In accordance with the provisions of Titl^ III of the 
Revenue Act of 1926, you are allowed 60 da^s from the 
date of the mailing of this letter (not counting Sunday as 
the sixtieth day) within which to file a petition with the 
United States Board of Tax Appeals for a redPtermination 
of the deficiency. Any such petition must be addressed to 
the United States Board of Tax Appeals, Ea^le Building, 
Washington, D. C., and must be mailed in time to reach the 
said Board within the 60 day period prescribe^. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed, and an 
assessment has been made, or whei'e a taxpayer has filed 
a petition and an assessment in accordance with the deci¬ 
sion, which has become final, has been made, the unpaid 
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amount of such assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. No claim 
for abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of 
60 Tax Appeals, you are requested to execute the en¬ 
closed Form 890, waiving (1) your right to file a 
petition with the United States Board of Tax Appeals 
and (2) the restrictions on the assessment and collection 
of such deficiencv, and forward it to the Commissioner of 
Internal Revenue, Washington, D. C., for the attention of 
the Estate Tax Division, Miscellaneous Tax Unit. In the 
event that you acquiesce in only a part of the determina¬ 
tion, the enclosed form of waiver should be executed with 
respect to the amount of the deficiency to which you agree. 

Respectfullv, 

(Signed) ‘ D. H. BLAIR, 

Commissioner. 

Enclosures: Statement, Waiver—Form 890. 

AC5. 


61 MT-ET-C1-NR-11662-JBM. 


District of 2nd New York. 

Estate of Louis Joel Duveen. 

The protest arises in connection with the following items: 


Stocks & Bonds. 

Gross Estate. 

Returned. 

Determined. 

Redetermined. 

5237 shares pfd.. stock of Duveen 
Bros., Inc. (returned as 2672 
shares).. 

$267,200.00 

$523,700.00 

$523,700.00 

2900 shares common stock of 
Duveen Bros., Inc. (returned 
as 1900 shares). 

981,426.00 

1,641,400.00 

1,641,400.00 

Interest in 433 shares pfd. stock 
and 168% shares com. stock 
of Duveen Bros., Inc. 

130,463.30 

.00 

.00 


The estate’s claim that only an equity in the above stock 
should be included in the gross estate for tax is rejected. 
The Bureau holds that the decedent owned this stock at 
; date of his death and had deposited it as collateral to 
secure a deferred payment on the purchase price. Dece¬ 
dent voted the stock and received the dividends to date of 
death and his executors sold it after date of death. 
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Deductions: 

Debts of decedent... 327,307.42 969,884.12 969,884.12 


62 Tlie unpaid purchase price of the stock mentioned 
under the above schedule of stocks and bonds ap¬ 
pears as taken into account in the deductions in the sum 
of $642,576.70, but as the proportionate deductions speci¬ 
fied under Section 403 (b) (1) of the Revenue Act of 1918 
are in excess of ten per centum of the gross estate situated 
in the United States, a deduction of ten peij centum is 
allowed as provided under that section. 

The following tabulation shows the deficieri 
the balance due on the returned tax: 


Icy tax and 


Gross estate, wherever situated. 
Gross estate in the United States 
Deductions. 


Net estate. 

Tax determined. $179,491.38 

Ad valorem penalty, 25% of tax. 44,872.84 


Total tax. 224,364.22 

Tax shown on the return. 93,610.00 


$2,501,045.31 
2[365,010.94 
236,501.09 
I _ 

2,128,509.85 


Deficiency tax. 

Tax shown on the return. 93,610.00 

Interest at 6% per annum from 
March 4, 1921 to July 8, 1925. 24,401.01 


130,754.22 


Total due on returned tax July 8, 

1925. 118,011.01 

Paid July 8, 1925. 117,846.01 


Balance due on returned tax. j 165.00 

i 

63 The Bureau herein determines that th^ estate has 
incurred the penalty of twenty-five per centum of 
the tax herein determined, as provided under Section 3176 
U. S. Revised Statutes, as amended, by reason of its failure 
to file the return within the time required by law. 

The undischarged portion of the tax shbwn on the 
return, $165, bears interest at the rate of six per centum 
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per annum from and including July 9, 1925, until payment 
is received by the Collector. 

64 [Stamp:] United States Board of Tax Appeals. 

Filed Feb. 27, 1931. 

United States Board of Tax Appeals. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Exectuors of the Estate 
of Louis Joel Duveen, Deceased, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the amended petition of the above-named 
taxpayers, admits and denies as follows: 

1 and 2. Admits the allegations contained in the para- 
' graphs of the amended petition numbered 1 and 2. 

3. Admits so much of the paragraph of the amended 
petitioner numbered 3 as alleges that the taxes in con¬ 
troversy are estate taxes, and denies all other allegations 
contained in said paragraph of the amended petition num¬ 
bered 3. 

4. Denies that the respondent, in determining the defi¬ 
ciency tax, committed errors as alleged in the paragraph of 
the amended petition numbered 4. 

5. (a) Denies so much of the subdivision (a) of the para¬ 
graph of the amended petition numbered 5 as alleges that 
his last will and testament was admitted to probate in Eng¬ 
land on June 17, 1924, and admits all other allegations 

65 contained in said subdivision (a) of the paragraph 
of the amended petition numbered 5. 

5. (b) Admits the allegations contained in subdivision 
(b) of the paragraph of the amended petition numbered 5. 

5. (c) Admits so much of subdivision (c) of the para¬ 
graph of the amended petition numbered 5 as alleges that at 
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the time of his death the said Louis Joel Duveen allso had an 
interest in 2,565 shares of preferred stock and 1,000 shares 
of common stock of said Duveen Brothers Inc., acquired 
under a contract of February 19, 1919, between the execu¬ 
tors of Henry J. Duveen, deceased, parties of the first part, 
and Joseph Duveen and Louis Joel Duveen, parties of the 
second part, and the supplemental agreement macte between 
Joseph Duveen, Louis J. Duveen and Benjamin J. Duveen, 
on May 29, 1919, and denies all other allegation^ contained 
in said subdivision (c) of the paragraph of thb amended 
petition numbered 5. 


5. (d) Admits the allegations contained in Subdivision 
(d) of the paragraph of the amended petition numbered 5. 

5. (e), (f) and (g) Denies the allegations contained in 
subdivisions (e), (f) and (g) of the paragraph of the 
amended petition numbered 5. 

5. (h) Admits so much of subdivision (h) oif the para¬ 
graph of the amended petition numbered 5 as Alleges that 
the deductions specified in subdivisions 1, 2 and 3 of para¬ 
graph (a) of Section 403 of the Revenue Act of 1918, ex¬ 
ceeded ten per centum of the value of that part qf the gross 
estate of the decedent which at the time of his death 
66 was situated in the United States, and exceeded ten 
per centum of the value of the gross estate of the 
decedent wherever situated, and denies all other allegations 
contained in said subdivision (h) of the paragraph of the 
amended petition numbered 5. 

5. (i) Admits so much of subdivision (i) o^ the para¬ 
graph of the amended petition numbered 5 as alleges that 
the executors of the Estate of Louis Joel Duveen filed a 
Federal estate tax return on June 29, 1925, and that the 
only deficiency letter of the Commissioner of Internal Rev¬ 
enue asserting a deficiency in the Federal estate tax due 
from said estate was mailed by the Commissioner by regis¬ 
tered mail to the executors on August 10, 1^27, and no 
additional assessment of Federal estate tax ajgainst said 
estate has been made by the Commissioner, an# denies all 
other allegations contained in said subdivision (i) of the 
paragraph of the amended petition numbered 5i 

5. (j) Admits the allegations contained in subdivision (j) 
of the paragraph of the amended petition numbered 5. 
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6. Denies each and every allegation contained in the 
amended petition not hereinbefore specifically admitted or 
denied. 

Wherefore it is respectfully prayed that the determina¬ 
tion of the Commissioner be approved. 

(Signed.) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: 

FRANK T. HORNER, 

Special Attorney, 

Bureau of Internal Revenue . 

RFS/y 2/26/31. 

67 United States Board of Tax Appeals. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Estate 
of Louis Joel Duveen, Deceased, Petitioners, 

v. 

Commissioner of Internal Revenue. 
Amendment to Amended Petition. 

(Read into Record March 18, 1931.) 

* * * Mr. Cleary: At the end of sub-paragraph (b), 

paragraph 4, page 3, strike out the period and insert the 
following: 

Contrary to the provisions of the Fifth Amendment to 
the Constitution of the United States. 

I should also like to amend sub-paragraph (d) of para¬ 
graph 4 on page 4 by striking out the period at the end and 
insert the following: 

Contrary to the provisions of the Fifth Amendment to the 
Constitution of the United States. That simply specifies 
the amendment by number. 
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68 United States Board of Tax Appeal^. 

Docket No. 31573. 

I 

Helen Beatrice (Duvken) Crocker, Frederick Clifton 
and Archibald Edward Churoller, Executors of the Estate 
of Louis Joel Duveen, Deceased, Petitioners, 

v. 

I 

Commissioner of Internal Revenue, Respondent. 

i 

Answer to Amendment to Amended Petition. 

(Read into Record March 18,1931.) 

* * * Mr. Horner: How, if your Honor please, upon 

opposing counsel’s statement as to the substituted verified 
petition just tendered and accepted by the Boat'd, to which 
I have no objection, I will ask the Board to Consider re¬ 
spondent’s answer heretofore filed to the amended petition 
filed with the Board apparently about the 27th day of Feb¬ 
ruary, 1931, be regarded as respondent’s answef to the sub¬ 
stituted amended petition as just filed, and with the further 
statement, a general denial on the respondent’s part to the 
new assignment of error or statement of fact if there be 
such in connection with the insertion we have been talking 
about. 

The Member: Very well, notation will be inade in the 
record that the request of the respondent is granted. 

69 United States Board of Tax Appeals. 

I 

Docket No. 31573. j 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors |)f the Estate 
of Louis Joel Duveen, Deceased, Petitioners^ 

against 

Commissioner of Internal Revenue, Respondent. 

I 

Stipulation of Facts. 

It is hereby stipulated between the parties hereto that the 
following facts are true, subject to the right of either party 
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to introduce other or further evidence not inconsistent here¬ 
with : 


1. Petitioners are the executors of the Estate of Louis 


Joel Duveen, deceased, and at all times herein mentioned 
were and now are inhabitants of London, England. 

2. Louis Joel Duveen died on March 4, 1920, and at the 
time of his death was not a resident or citizen of the United 


States. His Last Will and Testament was admitted 


70 to ; probate in England on June 17, 1924, and admin¬ 
istration of his estate vested in the petitioners as 
his executors. Petitioners at all times since June 17, 1924, 
have been and now are the duly appointed, qualified and act¬ 
ing executors, under the will, of the Estate of said Louis 
Joel Duveen. 


3. At. the time of his death, said Louis Joel Duveen was 
the owner of 1900 shares of common stock and 2,672 shares 
of preferred stock of Duveen Brothers, Inc., a corporation 
organized under the laws of the State of New York. 

4. On February 19, 1919, said Louis Joel Duveen and 
Joseph Duveen entered into a contract in New York with 
the executors under the will of Henry J. Duveen, in respect 
to 3,500 shares of common stock and S,976 shares of pre¬ 
ferred stock of said Duveen Brothers, Inc., other than the 
shares referred to in paragraph 3 hereof. A true copy of 
said contract is attached hereto, marked Exhibit A and 
made a part hereof. On May 29, 1919, an agreement sup¬ 
plemental to said contract of February 19, 1919, was made 
in New York between Joseph Duveen, Louis Joel Duveen 

and Benjamin Duveen. Said supplemental agreement 
71 of May 29, 1919, provided that the purchase of the 

stock mentioned in the contract of February 19, 1919, 
should be divided between Louis Joel Duveen and Joseph 
Duveen, as follows: 2,565 shares of preferred stock and 
1,000 shares of common stock to Louis Joel Duveen and the 
balance to Joseph Duveen. A true copy of said supplemen¬ 
tal agreement is attached hereto, marked Exhibit B, and 
made a part hereof. Said contracts were at all times herein 
mentioned, subsequent to the dates thereof, in full force 
and effect. Prior to the date of the death of said Louis 


Joel Duveen the parties to said contracts had performed 
all conditions of said contracts to be performed by them 
prior to said date. 
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A true copy of the contract of April 10, 1918, Referred to 
in said contract of February 19, 1919, is attached hereto, 
marked Exhibit C, and made a part hereof. 

5. The value on March 4, 1920, of each share Of common 
stock of Duveen Brothers, Inc. was $566. and tile value on 
March 4, 1920, of each share of preferred stock of Duveen 
Brothers, Inc. was $100. 

6. Prior to the date of his death, said Louis JOel Duveen 

had paid, pursuant to the contracts of February 19, 

72 1919 and May 29, 1919, the sum of $130,^63.30 with 
interest. At the time of the death of said Louis Joel 

Duveen, the unpaid balance under said contracts to be paid 
by said Louis Joel Duveen, computed as therein provided, 
was $552,53 4.54. 

7. Petitioners, as executors of the Will of Louis Joel 

Duveen, returned for Federal estate tax purposes, as Item 
4 of Schedule B of the Federal estate tax return, and on 
the basis therein stated, the amount of $130,46^.30 as the 
value of the interest of Louis Joel Duveen in the shares of 
stock covered by the contracts of February 19> 1919, and 
May 29, 1919. In determining the deficiency in Federal 
estate tax the Commissioner included in the gro^s estate for 
lax 5,237 shares of preferred stock of Duveen Brothers, Inc. 
at a value of $523,700, and 2,900 shares of common stock of 
Duveen Brothers, Inc. at a value of $1,641,400. The shares 
of common and preferred stock of Duveen Brothers, Inc. so 
included in the gross estate bv the Commissioner included 
shares of stock described in paragraph 3 of this stipulation, 
and also the 1,000 shares of common stock and 2,565 shares 
of preferred stock covered by the contracts of February 
19,1919, and May 29,1919. | 

8. It is agreed that the amount of $969,884.12 de- 

73 termined by the Commissioner as debts Of the dece¬ 
dent and appearing near the bottom of pgge 1 of the 

statement attached to the deficiency notice (Exhibit D 
hereof) should be reduced to $879,841.96. It is agreed that 
the administration expenses, funeral expenses,) and claims 
against the estate, excluding any amount on account of the 
unpaid balance to be paid under the contracts pf February 
19, 1919 and May 29, 1919, were the amounts spown on the 
Federal estate tax return filed by the petitioners as execu¬ 
tors of the Estate of Louis Joel Duveen. 
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9. The petitioners filed in duplicate a Federal estate tax 
return for the Estate of Louis Joel Duveen, on June 29, 
1925, showing a tax of $93,610. A true and correct copy of 
said return is to be introduced in evidence at the hearing 
as joint Exhibit I, and may be accepted in lieu of the 
original. Said return was not false or fraudulent with in¬ 
tent to evade the tax. The only deficiency letter of the 
Commissioner of Internal Revenue asserting a deficiency 
in the Federal estate tax due from said Estate was mailed 
by the Commissioner to the petitioners on August 10, 1927, 
a true copy of which is attached hereto as Exhibit D, and no 
assessment of a deficiency in Federal estate tax has been 
made by the Commissioner, and no suit for collection with¬ 
out assessment has been instituted. 

74 10. Subsequent to the filing of the petition herein 
the petitioners and the Commissioner of Internal 

Revenue compromised the 25% ad valorem penalty as¬ 
serted in the deficiency letter and the total deficiency now 
asserted by the Commissioner of Internal Revenue is 
$85,881.38. 

ARTHUR A. BALLANTINE, 
GEORGE E. CLEARY, 

CLARK T. BROWN, 

Attorneys for Petitioners. 
(Sgd.) C. M. CHAREST, 

L. E. A., 

F. T. H., 

Attorneys for Respondent. 

75 Exhibit A. 


Agreement, made this 19 f h FfTimarT^191 Q i be¬ 

tween Geoffrey E. Duveen, Max Bruell, and (iuarantv Trust 
Company of New York, as the Executors of the Last Will 
and Testament of Henry J. Duveen, deceased, hereinafter 
called the Executors, parties of the first part, and Joseph 
Duveen and Louis J. Duveen, parties of the second part; 

Witnesscth: Whereas, an agreement, dated April 10, 
1918, was made between Henry J. Duveen, Joseph Duveen, 
Louis J. Duveen and Benjamin J. Duveen, which agree,- 
me nt -re~1iereby referred to and made a pal : t hereof; and 
Whereas^^idJfenry“f3^Driveen died on^Aan uary 1 5, 

of New Y^r^Goxrifty,~on 
1919, duty granted to the < /|jSjrecutors letters / 
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testamentary upon the Estate of the said Henry J. Duveen, 
deceased; and 

Whereas, the said Henry J. Duveen, deceased, was the 
owner of, and the Executors now own, eight thousand, nine 
hundred, seventy-six (8,976) shares of the Preferred Stock, 
and three thousand, five hundred (3,500) shares of the 
Common Stock of Duveen Bros., Inc., 4 New York 

76 corporation, hereinafter called the Corporation, 
which said shares of stock are now on deposit with 

Guaranty Trust Company of New York, pursuant to said 
agreement of April 10, 1918; and 

Whereas, the Executors desire to sell, and the parties 
of the second part desire to purchase, all of the said shares, 
pursuant to the provisions of Article “Eig^t” of said 
agreement of April 10, 1918, but subject to the modifica¬ 
tions and conditions set forth in this agreement; 

Now, therefore, in consideration of the preipises and of 
the mutual agreements herein contained, it is agreed as 
follows: 

First: The executors hereby sell, transfer and assign 
unto Joseph Duveen and Louis J. Duveen, dnd the said 
Joseph Duveen and Louis J. Duveen hereby purchase from 
the Executors the said eight thousand, nine hundred, sev¬ 
enty-six (8,976) shares of the Preferred Stock [and the said 
three thousand, five hundred (3,500) shares pf the Com¬ 
mon Stock of the Corporation, at the price and upon the 
terms hereinafter set forth. 

Second: (a) The purchase price of the said eight thou¬ 
sand, nine hundred, seventy-six (8,976) shares of 

77 Preferred Stock is one hundred dollairs ($100) a 
share, plus accrued interest at the rate of five per¬ 
cent (5%) per annum from the date of the last dividend 
payment on said Preferred Stock, to the date hereof. 

(b) The purchase price of the said three thousand, five 
hundred (3,500) shares of Common Stock is its book value 
as the same appears on the books of the Corporation at 
the date hereof, less thirty-five per cent (35%) of the 
inventoried or stocked value of all its merchandise and 
..-stock in trade, on hand or on approval with customers, ex¬ 
cepting three (3) specific articles particularly described 
in Schedule “A” hereto annexed, each of Which articles 
shall be deemed and treated as an outstanding indebted¬ 
ness owing to the Corporation in the amount of the sale 
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price therefor. However, if any of the said three articles 
shall not be purchased by said customer and shall be re¬ 
turned, or if any other articles heretofore sold, upon which 
there is now an indebtedness owing to the Corporation, 
shall be returned by a customer having the legal right so 
to do, the outstanding indebtedness based thereon shall 
be deemed cancelled, and each article so returned shall be 
deemed and treated as merchandise or stock in trade on 
hand, subject to the said deduction of thirty-five percent 
(35%) in its book value, as hereinbefore provided. All 
real estate in which the Corporation has any interest, 

78 shall be taken at its full value, including the prem¬ 
ises known as 1 West 56th Street, in the Citv of 

New York; however, the value of the premises 20 Place 
Vendome, Paris, France, shall in accordance with the reso¬ 
lutions heretofore adopted by the Board of Directors of 
the Corporation, be determined as speedily as practicable 
by one valuer to be appointed by the parties of the first 
part and one valuer to be appointed by the parties of the 
second part, and in case said two valuers shall not agree, 
then a third valuer shall be appointed by the said two val¬ 
uers and the concurrence of any two of said three valuers 
shall be conclusive and the amount so determined upon 
shall be the book value of the said premises on the books 
of the Corporation. The net outstanding indebtedness 
owing to the Corporation shall be deemed to be the full 
amount thereof remaining after allowance and payment 
of all proper commissions which may be due and payable 
thereon from the Corporation to any other party. 

(c) In computing the said purchase price of the said 
shares of stock, no value whatsoever shall be placed on 
or allowed for good will or trade name or future profits 
of the Corporation or its business; nor shall any allow¬ 
ance, directly or indirectly, be made for or on account of 
the same in any item of assets entering into the ascertain¬ 
ment of the said purchase price. 

79 Third: (a) The total purchase price, determined 
as hereinabove provided, of all of the shares of 

stock hereby sold, shall, for the purpose of fixing the man¬ 
ner of the payment thereof, be deemed divided into three 
(3) separate parts. The First Part of said total purchase 
price shall be a sum equal to thirty-five per cent (35%) 
of the total net outstanding indebtedness owing to the Cor¬ 
poration, excepting two (2) certain items of indebtedness 


47 


G. T. HELVERING, ETC., VS. H. B. CROCKER ET AL. 

more particularly described in schedule “B” hereto an¬ 
nexed, and shall be payable as hereinafter in subdivision 
“(b)” hereof provided. The Second Part of sqch total 
purchase price shall be (1) thirty-five per cent (?5%) of 
the excess, if any, of the proceeds of the said two items of 
indebtedness after the same shall have been devoted to 
the payment of the present debts of the Corporation as 
hereinafter provided; and (2) thirty-five percent (35%) 
of any and all securities of the Corporation now; held as 
collateral for said debts and which shall be received by 
the Corporation free and clear upon the paymen^ of said 
debts, which said securities shall be taken as of tbeir mar¬ 
ket value at the date of the delivery thereof; the payment 
of which said excess and the delivery of which said securi¬ 
ties shall be made as hereinafter in subdivision. “(c)” 
hereof provided. The Third Part of the said tbtal pur¬ 
chase price shall be the total remainder of the Said pur¬ 
chase price and shall be payable as hereinafter in sub¬ 
division “(d)” hereof provided. 

80 (b) The First Part of the said total purchase price 
shall be paid as, when and if such outstanding in¬ 
debtedness owing to the Corporation, less the [two said 
items as aforesaid, shall be paid to the Corporation, its 
successors or assigns, and at the rate of thirty-fiv^ percent 
(35%) of the net amount so paid; that is to say, the parties 
of the second part will forthwith upon the receipt thereof 
pay to the Executors a sum equal to thirty-five per cent 
(35%) of each and every net amount received by{ the Cor¬ 
poration, its successors or assigns, on account of said out¬ 
standing indebtedness owing to the Corporation as the 
same now appears upon its books. The parties qf the sec¬ 
ond part will use their best efforts to effect the prompt 
collection of the said outstanding indebtedness owing to 
the Corporation. No change or modification of any char¬ 
acter shall be made in the terms or security of any part 
of the said outstanding indebtedness owing to the Cor¬ 
poration, except the said two items as aforesaid, and no 
sale, assignment, pledge or other disposition thereof shall 
be made without the written consent of the Executors first 
had and obtained. If any customer of the Corporation, 
whose purchase of merchandise now constitute^ an out¬ 
standing indebtedness owing to the Corporation, 

81 should desire to return a purchased article without 
the legal right so to do, the said outstanding indebt- 
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edness shall not be or be deemed to be cancelled, reduced 
or modified in any way without the written consent of the 
Executors first had and obtained. 

I 

(c) The said Second Part of the said total purchase price 
shall be paid as, if and when the said two items of indebt¬ 
edness more particularly described in schedule “B” hereto 
annexed shall have been liquidated or realized upon, and 
the proceeds thereof shall have been devoted to the pay¬ 
ment of the debts of the Corporation and the securities 
pledged for such debts shall have been received by the 
Corporation. 

(d) The Third Part of the said total purchase price shall 
be divided into ten (10) successive half-yearly instalments, 
as nearly equal as may be practicable, the first of which 
shall be paid on January 1, 1920, and which shall mature 
semi-annually each successive six (6) calendar months 
thereafter, so that one of said instalments shall mature on 
January 1st and one on July 1st in each year, beginning 

with January 1, 1920. The last instalment shall 

82 include the amount to be paid to the Executors by 
reason of any and all returned merchandise which, 

under the provisions hereof, may be deemed or treated as 
merchandise, instead of outstanding indebtedness. Such 
instalments shall carry interest at the rate of five percent 
(5%) per annum, which interest shall begin to run at the 
date hereof, and the first interest payment shall be due 
on July 1, 1919. Any of the said instalments or any part 
thereof may at any time be anticipated by the parties of 
the second part. 

(e) All payments to be made hereunder to the Executors 
shall be made at the Guaranty Trust Company of NewVj 
York, 140 Broadway, New York City. 

Fourth: The parties of the second part shall be jointly 
and severally liable to the Executors for the total purchase 
L price of said shares of stock, as hereinabove provided, 
Abut the said parties of the second part, as between them¬ 
selves, shall be liable each only for the shares respectively 
\ purchased by him. 

\| Fifth: (a) As security for the payment of the said ten 
(10) half-yearly instalments to be paid by the parties of 
the second part, as aforesaid, the parties of the sec- 

83 ond part hereby deposit with the Executors all of 
the shares of stock hereby purchased. 
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(b) Upon payment of each instalment, the Executors 
shall do all things necessary or proper for vesting against 
each such payment a proportionate amount of said Pre¬ 
ferred Stock and said Common Stock in such names and! I 
such divisions as may be directed by the parties of the * 
second part; and upon payment of all of the said instal¬ 
ments with interest, as hereinabove provided, Jdie Execu-fi 
tors shall vest any and all of said stock then not trans^'Jk 
ferred in the parties of the second part, as they jnay direct^ 
(e) In case, however, there shall be a default of twelve^! 
(12) months in any instalment of principal, without exten- W] 
sion of time or leave therefor being granted by the Execu- It 
tors, then and in that event the entire amount cjf principal 
indebtedness, together with the interest to the date thereof, \ 
may be declared due and payable by the Executors at their 
option; but nothing herein contained shall limit or restrict , 
the legal rights and remedies of the Executors for the col- 
lection of each instalment of principal and interest as and 
ivhen the same may be due hereunder. 

(d) Any and all cash distribution in liquidation on the t 
x 4said shares of stock hereby sold, except upon such shares lb 

t\ of stock as the parties of the second part may then j(j 
I 84 be entitled to have transferred to them forthwith, j i 

j / \ • shall, until final payment of all of the said instal- 1 1 

y rrimts with interest as aforesaid, be paid over t>y the par-! }J 
i tias of the second part to the Executors to be applied on f 
I account of and credited against (1) interest a 1 ccrued and X 
if\ dup, and (2) the over-due or the next accruing instalment'| 
l \ or j instalments of principal; but all dividends in specie or J 
^ \iykind shall, unless and until default shall have been made, 1 
l)elong to and be delivered and turned over to thp parties of \ 
the second part or their assigns, whether or not said shares 
of stock shall yet have been transferred. 

(e) Until default in the obligation of the parties of the 
second part in the payment of any of the said instalments 
or of the interest thereon, the parties of the second part 
or their assigns, as individually entitled to receive same, 
shall be entitled to vote the said shares of stpck for the 
time retained hereunder as security by the Ej^ctttojs, and 
the Executors shall furnish any and all nece^afy docu¬ 
ments to that end. 


4—6220a 
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(f) Upon any default for the period of twelve (12) 
months in the payment of any of said instalments or inter¬ 
est, the Executors may, at their option, nominate and ap¬ 
point an individual of their selection to the Board of Direc¬ 
tors of the Corporation, who shall have the full powers 
of a director during the continuation of such default, 

85 and if at the time of such default there shall be a 
liquidation, then during such liquidation such rep¬ 
resentative of the Executors shall act as a liquidator in the 
place of and with the full voting power of the parties of 
the first part. 

Sixth: The salary heretofore allowed to the said Henry 
J. Duveen by the Corporation shall cease and terminate 
as of this date. 

Seventh: Inasmuch as the certificates for the said shares 
of stock hereby sold are now on deposit with Guaranty 
Trust Company of New York, under said agreement of 
April 10, 1918, such depositary is hereby notified that the 
parties of the second part have become the owners of the 
said shares and of all the right, title, share and interest of 
the Executors and of the said Henry J. Duveen, deceased, 
in and to the same, and a copy of this agreement shall be 
filed with the said depositary. 

Eighth: This agreement shall bind and enure to the bene¬ 
fit of each and all of the parties hereto, their and each of 
their respective heirs, executors, administrators, succes¬ 
sors and assigns. 

In witness whereof, the parties hereto have duly 

86 executed this agreement the day and year first above 
written. 

GEOFFREY E. DUVEEN, (l. s.) 

MAX BRUELL, (l. s.) 

GUARANTY TRUST COMPANY OF 
NEW YORK, 

As Executors, etc. 

By F. J. H. SUTTON, 

Attest: Vice Prest. 

A. HOPKINS, 

Asst. Sec. 

[Seal Guaranty Trust Company of New York.] 

! JOSEPH DUVEEN, (l. s.) 

LOUIS J. DUVEEN, (l. s.) 

By JOSEPH DUVEEN, 

Atty. in Fact. 
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87 State of New York, 

' i 

Comity of New York: 

On this 21st day of February, 1919, before me personally 
came Geoffrey E. Duveen, to me known and kmrwfn to me to 
be the person described in and who executed the foregoing 
instrument, and he duly acknowledged to me that he exe¬ 
cuted the same. 

PAUL J. DUBOIS, 

Notary Public, New York County, No. 196. 

i 

State of New York, 

County of New York, ss: 

On this 21st day of February, 1919, before me personally 
came Max Bruell, to me known and known to mp to be the 
person described in and who executed the foregoing in¬ 
strument, and he duly acknowledged to me that l|e executed 
the same. 

PAUL J. DUBQIS, 

Notary Public, New York County, No. 196. 

88 State of New York, 

County of New York, ss: 


On this 21st day of February, 1919, before me person¬ 
ally came F. J. H. Sutton, to me known, who, bfeing by me 
duly sworn, did depose and say, that he resides in New 
York City, New York; that he is the Vice President of the 
Guaranty Trust Company of New York, the corporation 
described in and which executed the foregoing instrument; 
that he knows the seal of said corporation; tljat the seal 
affixed to said instrument is such corporate seal; that it was 
so affixed by order of the Board of Directors of said Cor¬ 
poration, and that he signed his name thereto by like 
order. 

[seal.] A. E. BURKE, 

Notary Public, New York County. 


New York County Clerk’s No. 366. 
New York Register’s No. 10024. 

My commission expires Mar. 30, 1920. 
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S9 State of New York, 

County of Neiv York, ss: 

On this 21st day of February, 1919, before me personally 
came Joseph Duveen, to me known and known to me to 
be the person described in and who executed the foregoing* 
instrument, and he duly acknowledged to me that he exe¬ 
cuted the same. 

! PAUL J. DUBOIS, 

Notary Public, New York County, No. 196. 

State of New York, 

County of New York, ss: 

On this — day of February, 1919, before me personally 
came Louis J. Duveen, to me known and known to me to 
be the person described in and who executed the foregoing 
instrument, and he duly acknowledged to me that he exe¬ 
cuted the same. 


90 Schedule A. 

Articles Now on Approval With H. C. Frick. 

1 Limoges Shield. 

1 Painting by Van Dyck—“Messrs. George and Bernard 
Stuart.” 

1 Marble Bust by Houdon. 

Schedule B. 

Two Items of Indebtedness Owing to the Corporation of 

Duveen Bros., Inc. 

1 Account, of H. C. Frick amounting to $2,196,000.00. 

1 Account of Mrs. Hamilton Rice amounting to approxi¬ 
mately $900,000.00. 

91 Exhibit B. 

Supplemental Agreement 7 V [ r liiiS Q i AQin 

An agreement made this 29th day of May, 1919, be¬ 
tween Joseph Duveen, of the City of New York, U. S. A., 
Louis J. Duveen, of the City of London, England, and Ben¬ 
jamin J. Duveen, of the City of New York, U. S. A. 
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All the parties hereto and Henry J. Duveen ejitered into 
an agreement dated April 10,1918, which is hereby referred 
to and made a part hereof. 

Henry J. Duveen died on January 15, 1919, hnd letters 
testamentary on his estate were duly granted c) n January 
30, 1919, by the Surrogates’ Court of New York County to 
Geoffrey E. Duveen, Max Bruell and Guaranty r ^rust Com¬ 
pany of New York, hereinafter called Executors. 

An agreement dated February 19, 1919, was duly made 
between the Executors as sellers and Joseph Duveen and 
Louis J. Duveen as purchasers of eight thousand nine hun¬ 
dred and seventy-six (8,976) shares of the preferred stock 
and three thousand five hundred (3,500) shares of the com¬ 
mon stock owned by said Executors in the Corporation 
known as Duveen Bros., Inc. 

Differences have arisen between the parties hereto, all of 
which are settled and adjusted as in this agreement set 
forth. | 

In consideration of the premises and of the mujtual agree¬ 
ments herein contained and of other valuable con- 
92 sideration, the parties hereto have agrded and do 

herebv agree as follows: 

° 

First. All the parties hereto consent to and approve of 
the said agreement dated February 19, 1919, between the 
Executors and Joseph Duveen and Louis J. Duveen. 

Second. Joseph Duveen and Louis J. Duveen agree that 
the purchase of said eight thousand nine hi^ndred and 
seventy-six (8,976) shares of preferred stock and of said 
three thousand five hundred (3,500) shares c^f common 
stock from the Executors shall be divided between them in 
the proportion of twenty-five thirty-fifths (25/35ths) 
thereof to Joseph Duveen and ten thirty-fifths i(10/35ths) 
thereof to Louis J. Duveen; that is to say, Joseph Duveen 
is the purchaser of and is entitled to six thousand four 
hundred and eleven (6,411) shares of said preferred stock 
and two thousand five hundred (2,500) shares of said com¬ 
mon stock, and Louis J. Duveen is the purchasejr of and is 
entitled to two thousand five hundred and sixty-five (2,565) 
shares of said preferred stock and one thousand (1,000) 
shares of said common stock. Joseph Duveen I and Louis 
J. Duveen each agrees that he will faithfully and promptly 
keep and perform each and every term of the jsaid agree- 
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ment of February 19, 1919, and will duly and promptly pay 
to the Executors the purchase price in said agreement pro¬ 
vided for the said shares of stock so purchased by him, and 
that each will indemnify and hold the other harmless 

93 from any liability or responsibility by reason of any 
failure on his part so to perform, or any default on 

his part in the performance of, said agreement. Louis J. 
Duveen will, upon the execution hereof, repay to Joseph 
Duveen his pro rata share of any payments or advances 
made by the latter under or pursuant to said agreement of 
February 19, 1919, together with interest at the rate of 
five per cent. (5%) per annum from the dates on which 
any such payments or advances were made and up to the 
date of repayment thereof. 

Third. All the parties hereto agree that the corporate 
existence of the corporation known as Duveen Bros., Inc., 
which expires by limitation on May 31, 1922, shall be duly 
extended for the period of one year thereafter, to wit, until 
the 31st day of May, 1923; and that all the parties hereto 
will vote all the stock in said corporation owned by them 
in favor of such extension, and, as directors, stockholders 
and otherwise, will do such acts and things and will execute 
such consents, documents and other papers as may be neces¬ 
sary therefor. No change, restriction or objection shall be 
made by any party hereto to the conduct and transaction 
of the business of the corporation along its usual and cur¬ 
rent lines, or to the purchase of merchandise or stock in 
trade in the regular course of business, up to and until the 
date of actual liquidation. 

94 Fourth. All the parties hereto agree that the va¬ 
cancy on the Board of Directors of Duveen Bros., 

Inc., created by the death of the late Henry J. Duveen shall 
be filled and refilled from time to time by Joseph Duveen, 
who, for that purpose, shall be entitled to designate a di¬ 
rector of the company as his nominee and representative; 
and that the person so designated at any time by said 
Joseph Duveen as his nominee and representative shall be 
forthwith elected as a director of the company, and that the 
parties hereto as directors and stockholders will vote ac- 
cordingly. 

Fifth. All the parties hereto agree that the preferred 
stock of the corporation of Duveen Bros., Inc., now consist¬ 
ing of twenty-two thousand (22,000) shares of par value of 
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One hundred dollars ($100) per share shall be forthwith 
reduced to thirteen thousand (13,000) shares by redeeming 
and paying off nine thousand (9,000) shares at par in cash 
together with accrued dividends thereon and interest at the 
rate of five per cent. (5%) per annum from the date of the 
last dividend payment thereon; and that the saicfl redemp¬ 
tion and payment shall be made from and out of tjie respec¬ 
tive holdings of preferred stock of the parties ^ereto, so 
that the thirteen thousand (13,000) shares of preferred 
stock outstanding when said redemption and pay- 

95 ment shall have been completed shall be hteld by the 
parties hereto as follows: Seven thousand eight 

hundred (7,800) shares of preferred stock % Joseph 
Duveen; three thousand seven hundred and seventy (3,770) 
shares of preferred stock by Louis J. Duveen, and one thou¬ 
sand four hundred and thirty (1,430) shares of preferred 
stock by Benjamin J. Duveen. 

Joseph Duveen and Louis J. Duveen agree with each 
other that all sums payable to them for principal or in¬ 
terest or dividends in respect of the redemption or pay¬ 
ment of said shares of preferred stock as aforesaid shall 
be used by them in making the payments provided for in 
the aforesaid agreement of February 19, 1919, between 
the Executors and said Joseph Duveen and Louis J. 
Duveen; and that until so used all such sums shall be re¬ 
loaned by them to the corporation of Duveen Pros., Inc., 
with interest at the rate of five per cent. (5%) her annum. 

All the parties hereto further agree that the provisions of 
subdivision (b) of Article Fourth of said Stockholders’ 
Agreement of April 10, 1918, restricting the payment of 
dividends on the common stock of the corporation of Duveen 
Bros., Inc., shall be and the same hereby are rescinded. 

In case during the life of the corporation any further 
amounts of preferred stock shall be redeemed, each 

96 stockholder shall be entitled to have redeemed that 
proportion of his preferred stock whic]tt the total 

amount of preferred stock to be redeemed b^ars to the 
total preferred stock then outstanding. 

Sixth. The annual salaries from and aftOr the date 
hereof, which shall be credited to the parties hereto monthly 
and shall thereupon be subject to their withdrawal, shall 
be: To Joseph Duveen, two hundred and fortjy thousand 
dollars ($240,000); to Louis J. Duveen, one hundred and 
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fifteen thousand dollars ($115,000); to Benjamin J. Duveen, 
forty-five thousand dollars ($45,000). 

Seventh. Any new certificates for shares of stock in 
Duveen Bros., Inc., issued to Joseph Duveen and his afore¬ 
said nominee director, and Louis J. Duveen, or any of them, 
representing said stock purchased as aforesaid pursuant to 
said agreement of February 19, 1919, shall be deposited 
with Guaranty Trust Company of New York, in accordance 
with the provisions of Article Sixth of the Stockholders’ 
Agreement of April 10, 1918, and shall be stamped in ac¬ 
cordance with the provisions of Article Twelfth of said 
Stockholders ? Agreement; and all certificates for shares of 
stock in Duveen Bros., Inc., whether heretofore or hereafter 
issued or delivered, shall be and remain deposited, as afore¬ 
said, for the purpose of securing the performance of this 
agreement, as well as of said agreement of April 10, 

97 1918, and shall likewise have stamped thereon a 
notice, which shall refer to this agreement, in form 

analogous to that set forth in said Article Twelfth of said 
Stockholders’ Agreement and in addition to the notice 
therein provided for. 

Eighth. The entire Seventh Article of said agreement 
dated April 10, 1918, consisting of subdivisions (a), (b), 
(c) and (d) shall be and the same hereby is in all respects 
cancelled, nullified and declared to be of no force and effect 
whatsoever, to the end that the same shall be deemed to be 
eliminated entirely from said agreement by virtue hereof. 

The date “31st day of May, 1922”, mentioned in para¬ 
graph Ninth of said Stockholders’ Agreement shall be 
amended and changed to read “31st day of May, 1923”. 

Ninth. The said agreement of April 10, 1918, shall be 
deemed to be amended, modified, altered and changed in 
accordance with the provisions of this agreement ; but ex¬ 
cept as by this agreement amended, modified, altered or 
changed, the said agreement of April 10, 1918, is hereby 
ratified, approved and confirmed as to each and every pro¬ 
vision thereof. 

Tenth. All the parties agree to make, execute, acknowl¬ 
edge and deliver any and all further, additional or 

98 amended documents, instruments or papers, and to 
do, or cause to be done, all such acts and things as 

may be necessary or appropriate fully to effectuate the 
purposes, spirit and intent of this agreement, and this 
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agreement shall bind and enure to the benefit of each and 
all of the parties hereto, their legal representatives and 
assigns. 

In witness whereof, the parties hereto have hereunto set 
their hands and seals the dav and year first above written. 

JOSEPH DUVEEN. [l. s.] 

LOUIS J. DUVEEN. [l. s.] 

BENJAMIN J. DUVEEN! [l. s.] 

99 Exhibit C. 

Stockholders’ Agreement Duveen Brothers, Inc. 

Memorandum of Agreement, made this ^loll i day of 
April. 1918. between Henry J. Duveen, of th(J 
rpr'lc, U. S. A., Joseph Duveen, of the same placb, Louis J. 
Duveen, of the City of London, England, and Benjamin J. 
Duveen, of the City of New York aforesaid, witiesseth: 

Whereas, the parties hereto together with Ernest J. 
Duveen did enter into a certain written agreement dated 
October 4, 1915, with respect to their rights jin Duveen 
Brothers, Inc., organized under the laws of the State of 
New York, of which the corporate existence expired on the 
31st day of May, 1917; and 

Whereas, the parties hereto (excepting Benjamin J. 
Duveen) have agreed to purchase all the right, share and 
interest of said Ernest J. Duveen in and to the said corpo¬ 
rate business, assets and property, and have agreed to 
continue the said business and to renew the life !of the said 
corporation as hereinafter more particularly sdt forth; 

Now, therefore, in consideration of the premises and of 
the mutual obligations of the parties hereto, it is agreed 
as follows: 

First: (a) A Corporation shall be formed under 

100 the law’s of the State of New York, to take over and 
run the business heretofore conducted byt the corpo¬ 
ration of Duveen Brothers, Inc., and the liquidators 
thereof, and its corporate existence shall continue to and 
including the 31st day of May, 1922. 

(b) The corporate name shall be Duveen Brothers, Inc. 
Second: (a) The corporate stock and conditions of in¬ 
corporation shall be as set forth in the Certificate of In¬ 
corporation marked Schedule A, hereunto annexed and 
made a part hereof. 
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(b) The By-Laws shall be as set forth in Schedule B 
hereunto annexed and made a part hereof. 

(c) As of the 1st day of June, 1917, the business, assets, 
property, trade name and good will of Duveen Brothers, 
Inc., and of the liquidators thereof, shall be transferred to 
the Corporation, which shall assume all of the liabilities of 
the said former corporation of Duveen Brothers, Inc., and 
the liquidators thereof, by Bill of Sale in the form of 
Schedule C hereunto annexed and made a part hereof. 

(d) Such modifications shall be made in the form of 
Schedules A, B and C as may be required by law or may 
be deemed essential or advisable by counsel for giving 
effect to this agreement. 

Third: The Board of Directors shall consist of the 
101 four parties hereto and of John B. Stanchfield, 
Esq., who shall be elected and re-elected during the 
term of the Corporation and the parties hereto as stock¬ 
holders shall vote accordingly. 

Fourth: (a) The shares of capital stock of the Corpora¬ 
tion shall be issued in exchange for and in consideration 
for all the assets and liabilities of the former corporation 
of Duveen Brothers, Ine., and shall be issued to the follow¬ 
ing parties in the following proportions: 

Preferred Stock. 


Henrv J. Duveen. 8976 shares 

mJ 

Joseph Duveen. 7427 shares 

Louis J. Duveen. 4139 shares 

Benjamin J. Duveen. 1458 shares 


Common Stock. 


Henry J. Duveen ... 

Joseph Duveen. 

Louis J. Duveen. . . . 
Benjamin J. Duveen 
John B. Stanchfield. 


3450 shares 
3450 shares 
1900 shares 
1100 shares 
100 shares 


(b) It is agreed that no dividends shall be declared or 
paid on the common stock, nor shall any preferred stock 
be redeemed or paid off, until the Corporation shall have 
paid in full the indebtedness of the Corporation to the 
Duveen family creditors, to wit, to the estate of Sir Joseph 
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Duveen, to Lady Duveen, to John Duveen, to Mrs. Eva 
Abrahams, and to Mrs. Annette Abrahams. 

(c) It is also agreed that before any dividend 
102 shall be declared or paid on the common stock, the 
preferred stock shall be redeemed or p&id off en¬ 
tirely. Upon each payment or redemption of preferred 
stock, the proportion which the fund to be used therefor 
bears to the total preferred stock outstanding shall be 
determined, and each holder of preferred stock shall have 
that proportion of his preferred stock paid off or 
redeemed. 

Fifth: (a) The officers of the Corporation ^hall be as 
follows: 

Henry J. Duveen, President, 

Joseph Duveen, Vice-President, 

Louis J. Duveen, Second Vice-President, 

Benjamin J. Duveen, Third Vice-President. 


(b) The said persons shall be elected and r^-elected to 
such offices during the term of the Corporation, and the 
parties hereto as directors shall vote accordingly. 

There shall be succession between the parties to the said 
offices as provided in the By-Laws. 

(c) Said Officers shall have the following annual salaries 
as and from the 1st day of June, 1917, whi<ih shall be 
credited to them monthly, and shall thereupon be subject 
to their withdrawal: 

Henry J. Duveen. j. . $140,000 

Joseph Duveen . 140,000 

Louis J. Duveen. 75,000 

Benjamin J. Duveen. 45,000 


(d) None of the parties, prior to the termin4tion of the 
Corporation (nor during the liquidation k>f the Cor- 
103 poration except as may be permitted ^>y the By- 
Laws), shall engage, directly or indirectly, in any 
other business than that of the Corporation, jbut any of 
the parties may engage, under the direction of| the Board 
of Directors, in any business connected with the Corpo¬ 
ration. 

Sixth: (a) None of the parties shall sell, hypothecate or 
dispose of any interest in his stock without |:he consent 
of all of the other parties hereto. 
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(b) For the purpose of securing this obligation, each of 
the parties shall, upon receiving his certificates of stock, 
forthwith deposit the same into the custody of the Guar¬ 
anty Trust Company of the City of New York, by it to be 
held under this agreement until the final liquidation of the 
Corporation. 

Seventh: (a) The merchandise carried by the Corpora¬ 
tion as its stock in trade shall, as speedily as in the judg¬ 
ment of the Directors is deemed advisable, be reduced by 
sales in the course of business to the aggregate inventoried 
value of five million dollars ($5,000,000). The stock in 
trade shall at no time be increased beyond said amount 
except with the prior consent of all stockholders as pro¬ 
vided in subdivision (b) of this paragraph Seventh. 

(b) So long as the inventoried value of the said mer¬ 
chandise or stock in trade shall be in excess of the said 

aggregate of five million dollars ($5,000,000), no 
104 merchandise shall be purchased or contracted for, 
nor shall merchandise at any time be purchased or 
contracted for which will bring the aggregate value beyond 
such amount, except with the prior consent of all stock¬ 
holders given in writing or by letter, telegraph or cable. 
But, upon due notice of a contemplated purchase of or con¬ 
tract for merchandise, given by letter, telegraph or cable, 
failure of any stockholder to make reply or to make his 
objection thereto, within six days from the time when such 
notice is, by him, actually received, shall be deemed 
equivalent to his consent. 

(c) It is, however, understood and agreed that so long 
as the United Kingdom or the United States shall be en¬ 
gaged in the present war, the desired maximum of mer¬ 
chandise to be carried by the corporation shall be five and 
one-half million ($5,500,000) dollars, instead of the five 
million ($5,000,000) dollars inventoried value hereinabove 
provided. 

(d) For breach of subdivision (b) of this paragraph 
Seventh, any stockholder shall, within ten (10) days after 
acquiring personal knowledge thereof, have the right to 
require the offending stockholder or stockholders to pay 
for the article or articles so purchased or contracted for, 
out of his or their private, individual funds; but such arti¬ 
cle or articles shall be retained and carried, or promptly 
sold and disposed of, as the objecting stockholder may then 
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direct, and the profit, if any, shall becom^ the prop- 

105 erty of the Corporation, but the loss, if any, shall 
be borne by the offending stockholder or stockholders 

personally and individually. 

Eighth: (a) In case of the death of a stockholder, being 
a party hereto, prior to the 1st day of June, 1922, the sur¬ 
viving stockholders, being parties hereto, shall! have the 
right or option to purchase all the shares of thP deceased 
during the period of three calendar months from such 
death, at the value and on the terms hereinafteij specified, 
or at any lesser price at which the legal representatives 
of the deceased may be willing to sell, in such proportions 
as said surviving purchasing stockholders may a^ree upon; 
provided, however, and only upon the condition, tfiat Henry 
J. Duveen or Joseph Duveen shall be one of such purchas¬ 
ing stockholders. 

(b) In case of the purchase of a deceased stopkholder’s 
shares, as herein provided, the said purchasing stock¬ 
holders, shall be jointly and severally liable to the estate 
of the deceased for the entire purchase price thepeof. The 
purchasers, however, as between themselves, shall be liable 
each only for the shares respectively purchased by him. 

(c) But in the event that within said period of three 
calendar months from such death, all of the shajres of the 
deceased shall not be so purchased as aforesaid}, the Cor¬ 
poration shall be liquidated, which liquidation must begin 

within said three calendar months after such death, 

106 and to such liquidation the legal representatives of 
the deceased shall furnish whatever consent there¬ 
for may be required by law. The said liquidation shall be 
conducted as provided in the By-laws of the Corporation. 

(d) The purchase price of said shares of stoqk of a de¬ 
ceased stockholder shall be the value of his preferred stock 
and of his common stock, which shall be ascertained and 
which shall become payable as follows: 

(1) The value of the preferred stock shall bp taken at 
par with five per cent, interest thereon from the last divi¬ 
dend payment down to the date of deceased. 

(2) The value of the common stock shall be taken as the 
same appears from the Corporation’s books as follows: 

If the death shall occur prior to June 1, 1918, the com¬ 
mon stock shall be valued at its book value as the same 
appears from the inventory and annual account of the 
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former corporation made as of May 31, 1917; if the death 
shall occur on or after June 1, 1918, the common stock shall 
be valued at its book value as the same appears from the 
inventory and annual account made as of May 31 imme- 
dialely preceding* the date of death; to the book value thus 
ascertained shall be added, in lieu of profits or 

107 losses, five (5%) per cent of the total amount 
thereof; but from the book value of said common 

stock of the deceased, after adding thereto the five (5%) 
per cent flat as aforesaid, there shall be deducted (a) all 
sums drawn by or due to the deceased on account of any 
dividend declared and paid or payable on the common 
stock since the last annual account day out of the Surplus 
Account, or Profit and Loss Account, or Reserve Account 
(which accounts will already have been included in the 
determination of the said book value of the common stock); 
and (b) any salary which shall have been paid or credited 
to the deceased during such period. 

(e) The purchase price payable under this paragraph 
to the representatives of a deceased stockholder as the 
value of his preferred and common stock fixed as above 
provided, shall bear interest on the amount for the time 
being remaining unpaid, at the rate of five (5%) per cent, 
per annum from the date of such death. The said pur¬ 
chase price shall be paid in twenty (20) successive half- 
yearly installments, the first of which shall be paid six 
calendar months after the date of such death, but subject 
to the conditions in this clause hereinafter contained; and 
any of said installments, or part thereof, may be antici¬ 
pated. It is expressly understood and agreed that in case 
the United Kingdom and the United States, or either said 
nation, may be engaged in the present war, the interest on 

the principal shall be paid, but no semi-annual in- 

108 stallment of principal shall be paid until six months 
after cessation of such hostilities; but in no event 

shall there be any obligation upon the purchasers to begin 
payment of the said half-yearly installments of principal 
until June 1,1920. 

(f) The payment of such installments and interest shall 
be secured by the bond or covenant of the surviving stock¬ 
holders, being parties hereto, to be prepared and executed 
within three calendar months after such decease. Upon 
the payment of each installment the representatives of 


G. T. HELVERING, ETC., VS. H. B. CROCKER ET Ap. 63 

the deceased stockholder shall do all things necessary or 
proper for vesting against each payment, first, the pro¬ 
portionate amount of the preferred stock, and second, the 
proportionate amount of the common stock, of the de- 
ceased, in such names and divisions as may be directed by 
the surviving stockholders, being parties hereto. ]Jpon the||>||; 
payment of the entire purchase price as hereinabove pro4'fc|p ’ 
vided, the legal representatives of the deceased shall vest; 
any stock of the deceased then not transferred, ini the sur-j; |t 
viving stockholders, being parties hereto, or as they may; ■ $ 
direct. In case there shall be a default of twelve (12) h |L 
months in any installment of principal, without Extension & 
of time or leave therefor being granted by the le^al repre- • 
sentatives of the deceased, then and in that event fhe entire \\ £ 
amount of principal indebtedness, together witlji the in- i 
terest to the date thereof, may be declared due an^ payable 


by the legal representatives of the deceased, at their 
option. 

109 (g) Any and all cash distribution on thd stock of 

the said deceased, except upon such stock a& the pur¬ 
chasers shall then be entitled to have forthwith transferred 
to them in liquidation shall, until final payment o! the pur¬ 
chase price, be turned over by the surviving stockholders, 
being parties hereto, to the legal representative^ of such 


deceased, and be applied on account of and credited against 
(a) interest accrued due, and (b) the overdue oij the next 
accruing principal then outstanding of the purchase price 
of the stock of the deceased, as hereinabove provided. But 


all dividends in specie or in kind shall, unless hnd until 
default shall have been made, belong to and be delivered and 
turned over to the said purchasers or their assigns, whether 
or not the stock of the deceased shall yet have been trans¬ 
ferred. 

(h) Until default in the obligation of the survivSng stock¬ 
holders, being parties hereto, in the payment o t the pur¬ 
chase price of the deceased stockholder’s shares ^is herein¬ 
above provided, the said surviving stockholder^ or their 
assigns, as individually entitled to receive same, shall be 
entitled to vote the stock of the deceased stockholder for 
the time retained hereunder by said legal representatives, 
and the said legal representatives of the deceased stock¬ 
holder shall furnish any and all necessary documents to 
that end. 
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(i) In case of the death of any of the stockholders, par¬ 
ties hereto, his legal representatives shall be entitled 

110 to appoint one of such representatives to act as a 
director in the place of, and with the full voting 

power of the deceased; such representative shall, however, 
cease to be a director in case of the purchase of the shares 
of the deceased, from and after the time of the date of the 
agreement of purchase, but upon any such default for the 
period of twelve (12) months as referred to in the preceding 
section (f) of this paragraph Eighth, the legal representa¬ 
tives of the deceased, at their option, shall be entitled to 
appoint an individual of their selection to the Board of 
Directors, who shall have the full powers of a director dur¬ 
ing the continuation of such default; in case there shall be a 
liquidation, then during such liquidation such representa¬ 
tive shall act as a liquidator in the place of, and with the 
full voting power of, the deceased during the period of 
liquidation. 

(j) For the purpose of this paragraph Eighth, no value 
shall be placed on the good will or trade name or future 
profits of the Corporation or its business. 

Ninth: Unless the Corporation shall have been liquidated 
as hereinabove provided prior to the 31st day of May, 1922, 
it shall cease and terminate on the 31st day of May, 1922, 
and the Corporation’s business and affairs shall thereupon 
be wound up and liquidated in the manner specified in 
said By-Laws, and the parties hereto shall vote accord¬ 
ingly. 

111 Tenth: (a) In case of any dispute between the 
stockholders of the Corporation as to any matter 

involved in or connected with the Corporation’s business or 
affairs or the rights of the stockholders, whether hereunder 
or otherwise, and whether during the life of the Corpora¬ 
tion or in the liquidation thereof, the disputing parties shall, 
if possible, agree in writing within thirty days upon a 
single arbitrator, whose decision shall be final upon all of 
the parties. 

(b) If the disputing parties shall not so agree within 
thirty days upon one arbitrator, then each of the disputing 
parties shall, within ten additional days, appoint one arbi¬ 
trator; provided, however, that only two arbitrators may be 
so appointed; the two arbitrators so appointed shall, within 
ten days after written notice to them of their appointment, 
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select, a third arbitrator, and the three arbitrators so ap¬ 
pointed shall determine the matter, and the concurrent vote 
of any two of them shall prevail and shall be binding upon 
all the parties. I 

(c) No legal proceedings of any nature shall be insti¬ 
tuted before resorting to arbitration under this paragraph. 

Eleventh: Where notice is required in this agreement to 
be given to any of the parties hereto, such notice shall be 
in writing and delivered or mailed or cabled, charges 

112 prepaid, to such party or his legal representatives at 
his or their last known address as the sapie shall 

appear upon the books of the Corporation. 

Twelfth: Each and every certificate of stock of the Cor¬ 
poration shall have stamped upon the face thereof the fol¬ 
lowing words: “This certificate is issued subjeclt to the 
agreement of stockholders dated the 10th day of April, 1918, 
a copy of which is on file with the Company; and no stock 
shall be sold, transferred, assigned, pledged or in 4ny man¬ 
ner disposed of except in accordance therewith.” 

Thirteenth: Upon the completion of the Corporation as 
hereinabove provided, and the proper transfer and assign¬ 
ment to it of the assets and liabilities of the former 1 corpora¬ 
tion known as Duvecn Brothers, Inc., as herein provided, 
the said former corporation and the liquidation thereof 
shall cease and terminate, and thereupon each of the par¬ 
ties herebv discharges and release- the others of and from 
anv and all claims and obligations of everv nature and de- 
scription arising from, growing out of or connected with the 
said former corporation or the liquidation thereof or the 
business conducted thereby. 

Fourteenth: All parties hereby jointly and severally agree 
to make, execute, acknowledge and deliver any and 

113 all further, additional or amended documents, instru¬ 
ments or papers from time to time as may be neces¬ 
sary fully to effectuate the purposes, spirit and intent of 
this agreement and this agreement shall bind and inure to 
the benefit of each and all of the parties hereto, tjieir legal 
representatives, successors and assigns. 


5—6220a 
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In witness whereof, the parties hereto have hereunto set 
their hands and seals the day and year first above written. 

H. J. DUVEEN, [l. s.] 

JOSEPH DUVEEN, [l. s] 

MAX BRUELL, [l. s.] 

Att’y-in-fact for Louis J. Duveen. 
BENJAMIN DUVEEN. [l. s.] 

114 Exhibit D. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

August 10, 1927. 

MT-ET-C1. 11662-NR-JBM. 

District of 2nd New York. 

Estate of Louis Joel Duveen. 

Date of Death: March 4, 1920. 

Deficiency tax: $130,754.22. 

Archibald Edward Churcher, et al., Executors, 

Estate of Louis Joel Duveen, 

Care of Root, Clark, Howland and Ballantine, 

31 Nassau Street, 

New York, New York. 

Sirs: 

The Bureau has examined the protest filed on behalf 
of the above-named estate against the tentative findings set 
forth in the letter addressed to the executor bv this office 
under date of Dec. 11, 1926. The deficiency hereby deter¬ 
mined amounts to $130,754.22, and is fully explained in 
the attached statement, consisting of three pages, showing 
the action of the Bureau with respect to the protest. 

In accordance with the provisions of Title III of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of the mailing of this letter (not counting Sunday as 
the sixtieth day) within wdiich to file a petition with the 
United States Board of Tax Appeals for a redetermination 
of the deficiency. Any such petition must be addressed 
to the United States Board of Tax Appeals, Earle Build¬ 
ing, Washington, D. C., and must be mailed in time to reach 
the said Board within the 60 day period prescribed. 
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Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed, and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the deci¬ 
sion, which has become final, has been made, the unpaid 
amount of such assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. No claim 
for abatement can be entertained. 

If you acquiesce in this determination ^nd do not 

115 desire to file a petition with the United States Board 
of Tax Appeals, you are requested to exeejute the en¬ 
closed Form 890, waiving (1) your right to fild a petition 
with the United States Board of Tax Appeals and (2) the 
restrictions on the assessment and collection <jf such de¬ 
ficiency, and forward it to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of the Es¬ 
tate Tax Division, Miscellaneous Tax Unit. Ip the event 
that you acquiesce in only a part of the determination, the 
enclosed form of waiver should be executed witli respect to 
the amount of the deficiency to which you agree. 

Respectfully, 

(Signed.) D. H. BLXlR, 

Commissioner. 

i 

•r 

Enclosures: Statement, Waiver—Form 890. 

ACS. | 

116 U. S. Board of Tax Appeals. Filed pt Hearing 

Mar. 18, 1931. I 

United States Board of Tax Appeal^. 

Docket No. 31573. 


Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Estate 
of Louis Joel Duveen, Deceased, Petitioners, 

against 


Commissioner of Internal Revenue, Respondent. 

Supplemental Stipulation of Facts. 

It is hereby stipulated and agreed between counsel for 
the respective parties that in addition to the facts set forth 
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in the Stipulation of Facts filed with the Board of Tax Ap¬ 
peals at the original hearing hereof on December 11, 1929, 
the following facts are true and may be considered by the 
Board so far as material upon any issue raised by the plead¬ 
ings as amended, provided, ho'wever, that this stipulation 
shall be without prejudice to the right of either party to 
introduce other or further evidence not inconsistent here¬ 
with. 

1. At the date of his death on March 4, 1920 and at all 

times prior thereto mentioned herein Louis Joel 

117 Duveen was domiciled in and a resident of England 
and a citizen and subject of Great Britain. At the 

date of the death of Louis Joel Duveen, and at all times prior 
thereto and subsequent to April 10, 1918 the certificates of 
stock representing 1,900 shares of Common Stock and 
2,672 shares of Preferred Stock of Duveen Brothers, Inc., 
owned by Louis Joel Duveen at the time of his death and 
referred to in paragraph 3 of the said Stipulation of Facts^ 
heretofore filed with the Board at the original hearing 
hereof, were on deposit with Guaranty Trust Company of 
New York pursuant to paragraph Sixth of the contract of 
April 10, 1918, a copy of which, marked Exhibit C, is at¬ 
tached to the said Stipulation of Facts heretofore filed. 

2. At all times subsequent to February 19,1919 and prior 
to the death of Louis Joel Duveen on March 4, 1920, the 
certificates representing the shares of Common and Pre¬ 
ferred Stock of Duveen Brothers, Inc., covered by the con¬ 
tracts of February 19, 1919, and May 29, 1919, copies of 
which marked Exhibits A and B, respectively, are attached 
to the Stipulation of Facts heretofore filed with the Board, 
were oil deposit with Guaranty Trust Company of New 
York, pursuant to the provisions of Exhibits A and C. 

3. At the date of his death Louis Joel Duveen was the 
owner of 2,423 shares of Common Stock of the Atchison, 

Topeka & Santa Fe Railway Company, a corporation 

118 organized under the laws of Kansas, which stock had 
a value on said date of $82.4375 per share. At the 

date of the death of Louis Joel Duveen, and at all times 
during which he owned said stock, the certificates represent¬ 
ing the said stock were issued in the name of Louis Joel 
Duveen and were in the safe deposit box of Duveen 
Brothers, Inc., in the Metropolitan Trust Company in New 
York. 
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4. At the date of the death of Louis Joel [Duveen the 
total issued and outstanding capital stock of Duveen Broth¬ 
ers, Inc., was 22,000 shares of Preferred Stocl^ and 10,000 
shares of Common Stock, and the total issued and out¬ 
standing capital stock of the Atchison, Topeka & Santa Fe 
Railway Company was 1,241,737 shares of Preferred Stock 
and 2,228,735 shares of Common Stock. 

5. Pursuant to the provisions of the laws of England an 
Estate Duty was paid on behalf of the Estate ot Louis Joel 
Duveen to the Commissioners of Inland Revenue for Es¬ 
tate Duty in England with respect to transfer of the said 
2,425 shares of Common Stock of Atchison, Topeka & Santa 
Fe Railway Company and with respect to transfer of the 
1,900 shares of Common Stock and 2,672 shares of Pre¬ 
ferred Stock of Duveen Brothers, Inc., referred to in para¬ 
graph 1 hereof, and with respect to transfer of the Com¬ 
mon and Preferred Stock of Duveen Brothers, Inc., covered , 
by the said contracts referred to as Exhibits A and B, a 

deduction being allowed for the unpaid balance of the 

119 purchase price under said contracts. 

6. A Federal estate tax in the amount of $93,610- 
(the amount shown as Federal estate tax on tlie estate tax 
return filed by the petitioners as executors less $165) to¬ 
gether with $24,401.01 interest thereon, was paid by the 
petitioners as executors of the Estate of Louis Joel Duveen 
on July 8,1925. 

GEORGE E. CLEARY, 
CLARK T. BRqWN, 
Attorneys for petitioners. 

C. M. CHARESjT, 

General Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent. 

120 United States Board of Tax AppealsL 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Deceased, Petitioners, 

v. j 

Commissioner of Internal Revenue, Respondent. 

Docket No. 31573. Promulgated May lj, 1933. 

1. Statute of Limitation—Meaning of c ‘ Required Re¬ 
turn” as Used in Section 1009 (b) of the Revenue Act of 
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1924, and Section 1109 (a) (2) of the Revenue Act of 
1926.—Where decedent died March 4, 1920, and the estate 
tax return was not filed until June 29, 1925, the return was 
not the “required return’ 7 and assessment and collection 
were not barred on August 10, 1927, when the Commis¬ 
sioner mailed his deficiency notice. 

2. Estate Tax—Shares of Stock in a Domestic Corpora¬ 
tion Owned by Nonresident Alien.—Where at the time of 
his death, the decedent, a nonresident alien, owned shares 
of stock in domestic corporations and the certificates of 
stock were held by custodians in New York City, the value 
of such stock at the date of decedent’s death is properly 
included as a part of his gross estate. First National Bank 
of Boston v. Commissioner, — Fed. (2d) — (Feb, 18,1933); 
Burnet v. Brooks, — U. S. — (Mar. 13, 1933). 

3. Stocks Deposited in Escrow—Ownership.—Where 
prior to his death, decedent had contracted to purchase cer¬ 
tain shares of stock from the estate of one of his brothers 
and had agreed to pay therefor in ten annual installments 
and the shares of stock so purchased were deposited in 
escrow with a custodian under an agreement that as fast 
as decedent made payments title to a proportionate part of 
the stock should be vested in him, only the value of the 
stock paid for at time of decedent’s death, so far as the 
certificates of stock are concerned, should be included as a 
part of his gross estate. He did not own the stock held in 
escrow which had not been paid for. He only owned the 
right to purchase it. Anthony Schneider . 3 B. T. A. 920. 

4. Cont-act Rights—Situs in Case of a Nonresident Alien 
Decedent.—The value of the right which decedent had to 
purchase the balance of the stock at less than its fair mar¬ 
ket price and have the title thereto vest in him was in¬ 
tangible personal property. The contract providing for 
such purchase, together with the shares of stock to which 
it related, were deposited with the Guaranty Trust Com¬ 
pany of New York City at the time of decedent’s death and 
under the doctrine announced by the Supreme Court in 
Burnet v. Brooks, supra, the value thereof is properly in¬ 
cluded as a part of decedent’s gross estate situated in the 

United States. 

121 Georye E. Cleary, Esq., for the petitioners. 

Frank T. Horner, Esq., for the respondent. 
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This proceeding involves Federal estate tax^s asserted 
against the estate of Louis Joel Duveen, a nonresident alien 
decedent. The amount involved is $179,491.38, consisting 
of an asserted deficiency of $85,881.38 and the tak shown on 
the return in the amount of $93,610, which was paid, less 
$165, and interest in the amount of $24,401.01, [which was 
paid thereon, all of which petitioners claim were overpay¬ 
ments. 

Findings of Fact . 


The parties entered into the following stipulation of 
facts: 




1. Petitioners are the executors of the Estate of Louis 
Joel Duveen, deceased, and at all times herein! mentioned 
were and now are inhabitants of London, England. 

2. Louis Joel Duveen died on March 4, 1920, and at the 
time of his death was not a resident or citizen of! the United 
States. His Last Will and Testament was admitted to pro¬ 
bate in England on June 17, 1924, and administration of his 
estate vested in the petitioners as his executors. jPetitioners 
at all times since June 17, 1924, have been and how are the 
duly appointed, qualified and acting executors, under the 
will, of the Estate of said Louis Joel Duveen. 

3. At the time of his death, said Louis Joel Duveen was 
the owner of 1900 shares of common stock and 2,672 shares 

I' 

of preferred stock of Duveen Brothers, Inc., a corporation 
organized under the laws of the State of New York. 

4. On February 19,1919, said Louis Joel Duvben and Jo¬ 
seph Duveen entered into a contract in New York, N. Y., 
with the executors under the will of Henry J. Duveen, in 
respect to 3,500 shares of common stock and $,976 shares 
of preferred stock of said Duveen Brothers, j Inc., other 
than the shares referred to in paragraph 3 hereof. A true 
copy of said contract is attached hereto, marked Exhibit 
A and made a part hereof. On May 29, 1919, an agreement 
supplemental to said contract of February 19, 1919, was 
made in New York, N. Y., between Joseph Duveen, Louis 
Joel Duveen and Benjamin Duveen. Said supplemental 
agreement of May 29, 1919, provided that the purchase of 
the stock mentioned in the contract of February 19, 1919, 
should be divided between Louis Joel Duveen and Joseph 
Duveen, as follows: 2,565 shares of preferred stock and 
1,000 shares of common stock to Louis Joel Duveen and the 
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balance to Joseph Duveen. A true copy of said supplemen¬ 
tal agreement is attached hereto, marked Exhibit B, and 
made a part hereof. Said contracts were at all times herein 
mentioned, subsequent to the dates thereof, in full force 
and effect. Prior to the date of the death of said Louis 
Joel Duveen, the parties to said contracts had performed 
all conditions of said contracts to be performed by them 
prior to said date. 

A true copy of the contract of April 10, 1918, referred to 
in said contract of February 19, 1919, is attached hereto, 
marked Exhibit C, and made a part hereof. 

5. The value on March 4, 1920, of each share of common 
stock of Duveen Brothers, Inc. was $56G and the value on 
March 4, 1920, of each share of preferred stock of Duveen 
Brothers, Inc. was $100. 

6. Prior to the date of his death, said Louis Joel Duveen 
had paid, pursuant to the contracts of February 19, 1919 

and May 29, 1919, the sum of $130,463.30 with inter- 
122 est. At the time of the death of said Louis Joel Du¬ 
veen, the unpaid balance under said contracts to be 
paid by said Louis Joel Duveen, computed as therein pro¬ 
vided, was $552,534.54. 

7. Petitioners, as executors of the Will of Louis Joel 
Duveen, returned for Federal estate tax purposes, as Item 
4 of Schedule B of the Federal estate tax return, and on 
the basis therein stated, the amount of $130,463.30 as the 
value of the interest of Louis Joel Duveen in the shares of 
stock covered by the contracts of February 19, 1919, and 
May 29, 1919. In determining* the deficiency in Federal 
estate tax the Commissioner included in the gross estate 
for tax 5,237 shares of preferred stock of Duveen Brothers, 
Inc. at a value of $523,700, and 2,900 shares of common 
stock of Duveen Brothers, Inc. at a value of $1,641,400. 
The shares of common and preferred stock of Duveen 
Brothers, Inc. so included in the gross estate by the Com¬ 
missioner included shares of stock described in paragraph 
3 of this stipulation, and also the 1,000 shares of common 
stock and 2,565 shares of preferred stock covered by the 
contracts of February 19,1919, and May 29, 1919. 

8. It is agreed that the amount of $969,884.12 deter¬ 
mined by the Commissioner as debts of the decedent * * * 
should be reduced to $879,841.96. It is agreed that the 
administration expenses, funeral expenses, and claims 
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against the estate, excluding any amount on account of the 
unpaid balance to be paid under the contracts of Feb¬ 
ruary 19,1919, and May 29, 1919, were the amounts shown 
on the Federal estate tax return filed by the petitioners as 
executors of the Estate of Louis Joel Duveen. 

9. The petitioners filed in duplicate a Federal estate tax 
return for the Estate of Louis Joel Duveen, on June 29, 

1925, showing a tax of $93,010. * * * Said return was^. 

not false or fraudulent with intent to evade the tax. The ‘ V’ 
only deficiency letter of the Commissioner of Internal Rcv-fe 
enue asserting a deficiency in the Federal estate tax due ||§ 
from said Estate was mailed by the Commissioner to the |||f 
petitioners on August 10, 1927, * * * andj no assess- 

meat of a deficiencv in Federal estate tax has been made 
by the Commissioner, and no suit for collection without ; 
assessment has been instituted. 

10. Subsequent to the filing of the petition herein the 
petitioners and the Commissioner of Internal Revenue com¬ 
promised the 25% ad valorem penalty asserted in the defi¬ 
ciency letter and the total deficiency now asserted by the 
Commissioner of Internal Revenue is $85,881.3$. 


Subsequent to the filing of the foregoing stipulation of 
facts, the parties filed the following supplemental stipula¬ 
tion of facts: 


1. At the date of his death on March 4, 1920, and all 
ines prior thereto mentioned herein, Louis Joel Duveen 


times prior thereto mentioned herein, Louis Joel Duveen 
was domiciled in and a resident of England and a citizen 
and subject of Great Britain. At the date of the death of 
Louis Joel Duveen, and at all times prior thereto and sub¬ 
sequent to April 10, 1918, the certificates of itock repre¬ 
senting 1,900 shares of common stock and 2,6^2 shares of 
preferred stock of Duveen Brothers, Inc., owned by Louis 
Joel Duveen at the time of his death and referred to in 
paragraph 3 of the said stipulation of facts heretofore filed 
with the Board at the original hearing hereof, were on 
deposit with Guaranty Trust Company of NeW York pur¬ 
suant to paragraph sixth of the contract of April 10, 1918, 
a copy of which, marked Exhibit C, is attachea to the said 
stipulation of facts heretofore filed. 

2. At all times subsequent to February 19, 1919, and 
prior to the death of Louis Joel Duveen on March 4, 1920, 
the certificates representing the shares of common and Pre- 
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ferred stock of Duveen Brothers, Inc., covered by the con¬ 
tracts of February 19, 1919, and May 29, 1919, 
123 copies of which marked Exhibits A and B, respec¬ 
tively, are attached to the stipulation of facts here¬ 
tofore filed with the Board, were on deposit with Guaranty 
Trust Company of New York, pursuant to the provisions 
of Exhibits A and C. 

3. At the date of his death Louis Joel Duveen was the 
owner of 2,423 shares of Common Stock of the Atchison, 
Topeka & Santa Fe Railway Company, a corporation 
organized under the laws of Kansas, which stock had a 
value on said date of $82.4375 per share. At the date of 
the death of Louis Joel Duveen, and at all times during 
which he owned said stock, the certificates representing 
the said stock were issued in the name of Louis Joel Duveen 
and were in the safe deposit box of Duveen Brothers, Inc., 
in the Metropolitan Trust Company in New York. 

4. At the date of the death of Louis Joel Duveen the 
total issued and outstanding capital stock of Duveen 
Brothers, Inc., was 22,000 shares of Preferred Stock and 
10,000 shares of Common Stock, and the total issued and 
outstanding capital stock of the Atchison, Topeka & Santa 
Fe Railway Company was 1,241,737 shares of Preferred 
Stock and 2,228,735 shares of Common Stock. 

5. Pursuant to the provisions of the laws of England an 
Estate Duty was paid on behalf of the Estate of Louis Joel 
Duveen to the Commissioners of Inland Revenue for Estate 
Duty in England with respect to transfer of the said 2,425 
shares of Common Stock of Atchison, Topeka & Santa Fe 
Railway Company and with respect to transfer of the 1,900 
shares of Common Stock and 2,672 shares of Preferred 
Stock of Duveen Brothers, Inc., referred to in paragraph 

L 1 hereof, and with respect to transfer of the Common and 
Preferred Stock of Duveen Brothers, Inc., covered by the 
said contracts referred to as Exhibits A and B, a deduc¬ 
tion being allowed for the unpaid balance of the purchase 
price under said contracts. 

6. A Federal estate tax in the amount of $93,610 (the 
amount shown as Federal estate tax on the estate tax 
return filed by the petitioners as executors less $165) to¬ 
gether with $24,401.01 interest thereon, was paid by the 
petitioners ds executors of the Estate of Louis Joel Duveen 
on July 8,1925. 
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Exhibit A, attached to the stipulation of facts, was in 
part as follows: 

Agreement, made this 19th day of February, 1919, be¬ 
tween Geoffrey E. Duveen, Max Bruell, and Guaranty 
Trust Company of New York, as the Executors of the Last 
Will and Testament of Henry J. Duveen, deceased, herein¬ 
after called the Executors, parties of the first part, and 
Joseph Duveen and Louis J. Duveen, parties of the second 
part; 

Witnesseth: Whereas, an agreement, dated April 10, 

1918, was made between Henry J. Duveen, Joseph Duveen, 
Louis J. Duveen and Benjamin J. Duveen, whjich agree¬ 
ment is hereby referred to and made a part hereof; and 

Whereas, said Henry J. Duveen died on January 15, 

1919, and the Surrogates’ Court of New York (bounty, on 
January 30, 1919, duly granted to the Executors letters 
testamentary upon the Estate of the said Henry J. Duveen, 
deceased; and 

Whereas, the said Henry J. Duveen, deceased, was the 
owner of, and the Executors now’ own, eight thousand, nine 
hundred, seventy-six (8,976) shares of the Preferred Stock, 
and three thousand, five hundred (3,500) shades of the 
Common Stock of Duveen Bros., Inc., a New Ybrk corpo¬ 
ration, hereinafter called the Corporation, t|hich said 
shares of stock are now on deposit with Guaranty Trust 
Company of New York, pursuant to said agreement of 
April 10, 1918; and j 

124 Whereas, the Executors desire to sell, and the 
parties of the second part desire to purchase, all of 
the said shares, pursuant to the provisions ! of Article 
‘ 4 Eighth” of said agreement of April 10, 191$, but sub¬ 
ject to the modifications and conditions set forth in this 
agreement; 

Now’, therefore, in consideration of the premises and of 
the mutual agreements herein contained, it is; agreed as 
follow’s: j 

First: The Executors hereby sell, transfer find assign 
unto Joseph Duveen and Louis J. Duveen, aijd the said 
Joseph Duveen and Louis J. Duveen hereby purchase from 
the Executors the said eight thousand, nine hundred, 
seventy-six (8,976) shares of the Preferred Stock and the 
said three thousand, five hundred (3,500) shares of the 
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Common Stock of tlie Corporation, at the price and upon 
the terms hereinafter set forth. 

*#*#•#* 

Fourth: The parties of the second part shall be jointly 
and severally liable to the Executors for the total purchase 
price of said shares of stock, as hereinabove provided, but 
the said parties of the second part, as between themselves, 
shall be liable each only for the shares respectively pur¬ 
chased by him. 

Fifth: (a) As security for the payment of the said ten 
(10) half-yearly installments to be paid by the parties of 
the second part, as aforesaid, the parties of the second part 
hereby deposit with the Executors all of the shares of 
stock hereby purchased. 

(b) Upon payment of each installment, the Executors 
shall do all things necessary or proper for vesting against 
each such payment a proportionate amount of said Pre¬ 
ferred Stock and said Common Stock in such names and 
such divisions as may be directed by the parties of the 
second part; and upon payment of all of the said install¬ 
ments with interest, as hereinabove provided, the Execu¬ 
tors shall vest any and all of said stock then not trans¬ 
ferred in the parties of the second part, as they may 
direct. 

(c) In case, however, there shall be a default of twelve 
(12) months in any installment of principal, without exten¬ 
sion of time or leave therefor being granted by the Ex¬ 
ecutors, then and in that event the entire amount of prin¬ 
cipal indebtedness, together with the interest to the date 
thereof, may be declared due and payable by the Executors 
at their option; but nothing herein contained shall limit or 
restrict the legal rights and remedies of the Executors for 
the collection of each installment of principal and interest 
as and when the same may be due hereunder. 

(d) Any and all cash distribution in liquidation on the 
said shares of stock hereby sold, except upon such shares 
of stock as the parties of the second part may then be en¬ 
titled to have transferred to them forthwith, shall, until 
final payment of all of the said installments with interest 
as aforesaid, be paid over by the parties of the second part 
to the Executors to be applied on account of and credited 
against (1) interest accrued and due, and (2) the over-due 
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i 

or the next accruing installment or installments of prin¬ 
cipal; but all dividends in specie or in kind shall, unless 
and until default shall have been made, belong to and be 
delivered and turned over to the parties of the second part 
or their assigns, whether or not said shares of stock shall 
vet have been transferred. 


(e) Until default in the obligation of the parties of the 
second part in the payment of any of the said installments 
or of the interest thereon, the parties of the second part or 
their assigns, as individuals entitled to receive salme, shall 
be entitled to vote the said shares of stock for th^ time re¬ 
tained hereunder as security by the Executors, and the 
Executors shall furnish any and all necessary documents 
to that end. 

125 (f) Upon any default for the period df twelve 

(12) months in the payment of any of said install¬ 
ments or interest, the Executors may, at their option, nomi¬ 
nate and appoint an individual of their selection to the 
Board of Directors of the Corporation, who shall have the 
full powers of a director during the continuation of such 
default, and if at the time of such default there shall be a 
liquidation, then during such liquidation such representa¬ 
tive of the Executors shall act as a liquidator in the place 
of and with the full voting power of the parties of the first 
part. 

Seventh: Inasmuch as the certificates for the said shares 
of stock hereby sold are now on deposit with Guaranty 
Trust Company of New York, under said agreement of 
April 10, 1918, such depositary is hereby notifiep that the 
parties of the second part have become the owners of the 
said shares and of all the right, title, share and interest of 
the Executors and of the said Henry J. Duveen, deceased,in 
and to the same, and a copy of this agreement shpll be filed 
with the said depositary. 

Eighth: This agreement shall bind and enure to the 
benefit of each and all of the parties hereto, their and each 
of their respective heirs, executors, administrators, suc¬ 
cessors and assigns. [Signatures omitted.] 


It is believed that the stipulations make sufficient refer¬ 
ence to Exhibits B and C and therefore no useful purpose 
would be served in copying them in detail in these findings 
of fact and they are therefore omitted, except by reference. 




78 


H. B. CROCKER ET AL. VS. G. T. HELVERIXG, ETC. 


J 
«#• 


•V 


Tn addition to the foregoing* stipulations, together with 
the exhibits attached thereto, the depositions of two wit¬ 
nesses were introduced in evidence, from which we make 
the following findings: 

The dividends on all of the stock, including the dividends 
on the Atchison, Topeka and Santa Fe Railway stock, re- 
f for red to in the stipulation, were credited to decedent’s ac¬ 
count with Duveen Brothers, Inc., and he was entitled to 
and did draw against such account. Duveen Brothers, Inc., 
had establishments in Lo ndon P aris andJ^ejyJZork City., 
Decedent Louis Joel Duveen spent practically"an“of his 
time in London, England, and his duties were to purchase 
a ntiflilQg , mostly at .aucti on sales, foresale in New Yor k 
City b v Duveen Brothers^KcT He c'arriecT on no active 


bnS mess m the UnitecTStatesT Ai 
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Black : 


Opinion. 


Petitioners’ assignments of error upon which they rely 
may be summarized as follows: 

1. The Commissioner is barred from assessing or col¬ 
lecting* any additional tax, interest, or penalty in this case 
because of the running of the statute of limitations. 

2. The maxim “sequuntur mobilia personam ” applies to 
the shares of stock in domestic corporations owned by dece¬ 
dent, Louis Joel Duveen, at the time of his death and the 
situs of said shares of stock was at the domicile of decedent 

in England and not in the United States, and that 
12G part of section 403 (b) (3) of the Revenue Act of 
1918 which provides that “For the purpose of this 
title stock in a domestic corporation owned and held by non¬ 
resident decedent, * * * shall be deemed property 

within the United States” is unconstitutional because in 
violation of the Fifth Amendment to the Constitution of the 
United States. Petitioners also contend that none of said 
shares of stock had a business situs in the United States 
and that for the reasons above stated it was error on the 
part of the Commissioner to include the value of any of 
said shares of stock as a part of decedent’s gross estate. 

3. That even if section 403 (b) (3) is constitutional and 
it is proper to include the value of the shares of stock which 
decedent owned in domestic corporations in his grQss es- 
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late, nevertheless as to the stock in Duveen Brothers, Inc., 
which decedent had contracted to purchase from t)ie execu¬ 
tors of the estate of Henry J. Duveen, under the terms of 
the contract dated February 19, 1919, the extent \>i the in¬ 
terest of the decedent therein which was subject to the 
payment of charges against his estate and subject to the 
payment of expense of its administration and subject to dis¬ 
tribution was not in excess of $269,963.70 and that no 
greater amount than $269,963.70 can in any event be in¬ 
cluded in the gross estate on account of said interest. In 
this computation of $269,963.70 is included $157,110.39 
which represents the value of the shares which decedent 
had actually paid for at the time of his death and $112^ 
853.31 which represents the value of decedent’s right to 
purchase the remainder of the stock contracted for but not 
paid at the time of decedent’s death.' As to this latter item 
petitioner contends it was intangible personal property 
which under the doctrine announced by the Board in Ernest 
Brooks et al., Executors, 22 B. T. A. 71, had it^ situs at 
decedent’s domicile in England and was therefore not 
properly included as a part of his gross estate in tpe United 
States. 

i 

4. If it be held that the entire value of all the shares sold 
1o decedent under the terms of said contract mentioned 
above should be included as a part of his gross estate in the 
United States, and that the deduction for the unpaid por¬ 
tion of the purchase price contracted to be paid for said 
stock amounting to $552,534.54, and other deductions is 
limited to 10 per centum of the gross estate in tile United 
States so determined, then section 403 (b) (1) which reads: 

In the case of a nonresident, by deducting from the value 
of that part of his gross estate which at the time of his 
death is situated in. the United States— 

(1) That proportion of the deductions specified in para¬ 
graph (1) of subdivision (a) of this section, which the value 
of such part bears to the value of his entire gross estate, 
wherever situated, but in no case shall the amodnt so de- 
ducted exceed 10 per centum of the value of that part of his 
gross estate which at the time of his death is situated in the 
United States; 

l 

127 as thus construed is unconstitutional because such 
construction and application of the statute result in 
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an arbitrary, capricious and confiscatory measure of tax 
and deprive persons of property without due process of 
law, contrary to the provisions of the Fifth Amendment 
of the Constitution of the United States. 

■" We will first consider petitioners’ plea of the statute of 
limitations. The tax in question was imposed under the 
terms of the Revenue Act of 1918. The decedent, a non¬ 
resident alien, died on March 4,1920. His will was not ad¬ 
mitted to probate until June 17, 1924, at which time ihe 
executors qualified. The estate tax return was filed June 
29, 1925, and the deficiency notice mailed on August 10, 
1927. Prior to the enactment of the 1921 Act, the period of 
limitation applicable to the assessment of an estate tax was 
15 months from the time of the delivery of the assessment 
list to the collector, as prescribed in section 3182 of the 
Revised Statutes. Assessment of the tax was not barred 
at the time of the enactment of the 1921 Act and, under the 
provisions of section 1322 of that act, the period was limited 
to four years after the tax became due. The due date was 
one year after death, which in the instant case was March 
4, 1921. Therefore, under the 1921 Act assessment of the 
tax in the instant case would have been barred March 4, 
1925. 

Prior to the expiration of such four-year period the 1924 
Act was enacted. Section 316 of the Revenue Act of 1924 
made applicable the period of limitation prescribed in sec- 
lion 1009 in lieu of the period prescribed in subdivision 
(a) of section 310 of the 1924 Act. The period prescribed 
in subdivision (a) of section 1009 was the same as that pre¬ 
scribed in section 1322 of the Revenue Act of 1921, viz., four 
years after the tax became due, but was made subject to the 
exception provided in subdivision (b), which reads as fol¬ 
lows : 

(b) In case of a false or fraudulent return with intent to 
evade tax, of a failure to file a required return, or of a will¬ 
ful attempt in any manner to defeat or evade tax, the tax 
may be assessed, or a proceeding in court for the collection 
of such tax may be begun without assessment, at any -time. 
[Italics supplied.] 

The return in question was filed on June 29, 1925, al¬ 
though it was due March 4, 1921 (see sections 404 and 406 
of the Revenue Act of 1918, and article 77 of Regulations 
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37, revised in January 1921). On June 2, 1924, tjie date of 
the passage of the 1924 Act, there was no return on file 
and, according to the provisions of section 1009 of that Act. 
It is petitioners’ contention that the return which they filed 
on 

the expression “required return” as used in section 1009 
(b) of the 1924 Act does not mean that the return must have 
been filed within the time required by the Commissioner’s 
regulations under the 1918 Act. It is petitioners’ conten¬ 
tion that the return which they filed on June 25, 1925, was 
the “required return” mentioned in the exception 
128 contained in section 1009 (b) of the 19^4 Act and 
that, although it was filed late, as tested by the Com¬ 
missioner’s regulations, the statute of limitations began to 
run from the due date of the tax, March 4, 1921^ just as if 
the required return had been then on file, and was therefore 
barred when the deficiency notice was mailed, August 10, 
1927. We do not agree with this contention. Gfo say that 
the phrase “required return” meant anything other than 
a timely return under the law and the Commissioner’s regu¬ 
lations, would, to all intents and purposes, strike the term 
“required” from the act. It therefore follows tjhat the as¬ 
sessment was not barred at the time of the passage of the 
1926 Act, which in section 1109 (a) (2) provides j;hat in case 
of a failure to file a return within the time required by law 
the tax may be assessed at any time. Accordingly, peti¬ 
tioners’ plea of the statute of limitations is denied. 

We will next take up petitioners’ contention that section 
403 (b) (3) of the Revenue Act of 1918, in so far as it pro¬ 
vides that “For the purpose of this title stock in a domestic 
corporation owned and held by a nonresident decedent, * * * 
shall be deemed property within the United States,” is 
unconstitutional because in violation of the due process 
clause contained in the Fifth Amendment to the Constitu¬ 
tion of the United States. On authority of Estate of John 
Joseph Garvan, 25 B. T. A. 612; First Nat . Bank of Boston 
v. Commissioner, — Fed. (2d) —, decided by the Circuit 
Court of Appeals for the First Circuit, February 18, 1933; 
and Burnet v. Brooks, — U. S. —, decided by t]ie Supreme 
Court of the United States March 13, 1933, thip contention 
must be denied. On the authority of those capes we hold 
that the value of the shares of stock in Duveen Brothers, 

6—6220a 
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Inc., and in Atchison, Topeka and Santa Fe Railway Co., to 
the extent of the interest owned therein by decedent at the 
date of his death, should be included as a part of his gross 
estate. In view of the above cited cases, it becomes unneces¬ 
sary to consider whether such shares of stock had a busi- 

mf 

ness situs in the United States. The shares of stock were 
actually physically present in the United States and that is 
sufficient to justify their inclusion as a part of decedent’s 
gross estate situated in the United States. 

We will next discuss the contention made by petitioner in 
assignment of error No. 3. 

Prior to the date of his death, the decedent had entered 
into contracts for the purchase of 2,565 shares of preferred 
and 1,000 shares of common stock of Duveen Brothers, Inc. 
The total purchase price to be paid by the decedent was 
$682,997.84. He had paid prior to the date of his death, 
$130,463.30, or less than one-fifth of the entire purchase 
price. The respondent in computing the tax included in 
the gross estate the value of the entire amount of 
129 stock to be purchased by the decedent. The respond¬ 
ent applied the limitation on deductions prescribed in 
section 403 (b) (1). The deductions for administration ex¬ 
penses and debts other than the balance to be paid under the 
contracts exceeded the amount prescribed by this section. 
The result is that the respondent’s determination includes 
in the estate upon which the tax was computed the entire 
value of the stock to be purchased, without deduction for 
the unpaid purchase price, although the decedent had paid 
for less than one-fifth of the stock in question at the time 
of his death. Petitioners contend that respondent should 
have taxed only the interest of the decedent in the stock and 
not the entire value of the stock covered by the purchase 
contract. 

Title to the property which a vendor has contracted to 
sell but withholds pending satisfaction of some condition 
precedent, such as payment, does not pass to the purchaser 
until the condition is performed. Van Tassel v. Burger, 
119 App. Div. N. Y. 509. Cf. Charles W. Dahlinger, 20 
B. T. A. 176; Newaygo Portland Cement Co., 27 B. T. A. —; 
Lucas v. North Texas Lumber Co., 281 U. S. 11; Anthony 
Schneider, 3 B. T. A. 920; Boscoe H. Aldrich, 3 B. T. A. 9li. 

The contract relating to the purchase of stock involved in 
this proceeding contained provisions which appear incon- 
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sistent. The contract for example recites that the vendors 
“hereby sell, transfer and assign” and that tljie vendees 
“hereby purchase” certain shares of stock. 

Later, the same contract provides, however, that owner¬ 
ship in the shares of stock shall be vested in the purchaser 
in proportion to his payments made. The contract in this 
respect reads: 

Fifth: (b) Upon payment of each installment, the Execu¬ 
tors shall do all things necessary or proper for vesting 
against each such payment a proportionate amount of said 
Preferred Stock and said Common Stock in such names 
and such divisions as may be directed by the parties of the 
second part; and upon payment of all of the said install¬ 
ments with interest, as hereinbefore provided, the Execu¬ 
tors shall vest any and all of said stock then not transferred 
in the parties of the second part, as they may direct. 

Considering the contract as a whole, we are of the opinion 
that the intention of the parties was to convey to the 
vendees no absolute right of ownership in the stock greater 
than the installments of purchase price as paid. As fast as 
one of the ten installments of the purchase price was paid 
under the terms of the agreement, the ownership in a cor¬ 
responding amount of the stock became vested in the 
vendees. 

In the light of the contract under which said stock was 
purchased by decedent, and under authority o£ the above 
cited cases, we hold that of this particular block of stock 
in Duveen Brothers, Inc., all that should Ipe included 
130 in decedent’s gross estate is $157,110.39, iwhich rep¬ 
resents the value of the shares of stock purchased 
under the terms of the contract and which had actually been 
paid for at the time of his death. As to decedent’s right to 
purchase the remainder of the stock contracted for but not 
paid for at the time of his death, which contractual right is 
conceded to have had a value of $112,853.31, petitioners 
contend that such right was intangible persona^ property, 
which under the doctrine announced by the Board in Ernest 
Brooks et al., Executors, supra, had its situs at decedent’s 
domicile in England and therefore was not pfoperlv in¬ 
cluded as a part of his gross estate in the United States. 

Petitioner contends that this is true, even though it be 
held that stocks of a domestic corporation owned by a non- 
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resident decedent do have a situs in the United States. Sec¬ 
tion 402, Revenue Act of 1918, provides: 

That the value of the gross estate of the decedent shall 
be determined by including the value at the time of his 
death of all property, real or personal, tangible or in¬ 
tangible, wherever situated- 

(a) To the extent of the interest therein of the decedent 
at the time of his death which after his death is subject to 
the payment of the charges against his estate and the ex¬ 
penses of its administration and is subject to distribution 
as part of his estate * * *. 

This provision is applicable to nonresidents to the extent 
of property Situated in the United States under section 403 
(b), Revenue Act of 1918. The contractual right to pur¬ 
chase said stock at a price less than its market value at 
decedent’s death was intangible personal property. All 
the physical evidences of such intangible personal property 
were situated in the United States. The contract to pur¬ 
chase said shares of stock, together with the certificates of 
stock themselves, were on deposit with the Guaranty Trust 
Company of New York City. We think that under the doc¬ 
trine of the Supreme Court announced in the case of Burnet 
■ v Pm*nnl's i ^ jinror the value of the decedent’s contractual 
right to purchase the remaining shares not paid for at the 
time of his death should be included as a part of his gross 
estate. The inclusion of this amount, as well as the value 
of the shares actually paid for at time of decedent’s death, 
makes a total of $269,963.70 to be included as a part of 
decedent’s gross estate on account of his interest in the 
shares of stock in Duveen Brothers, Inc., covered by the 
terms of the contract February 19, 1919. This is the maxi¬ 
mum amount which petitioners contend should be included 
and wfith this part of their contention we agree. 

In view of the above holding, it becomes unnecessary to 
pass upon the question of the constitutional validity of the 
language of section 403 (b) (1), cited in paragraph (4) 
of the statement of alleged errors, because petition- 
131 ers only urge that particular ground in the event 
that we should hold that the entire value of the 
shares of stock purchased by Louis Joel Duveen from the 
estate of his brother, Henry J. Duveen, including that which 
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had not been paid for as well as that which hacj been paid 
for, should be included as a part of his gross estate. 
Reviewed by the Board. 

Decision ivill be entered under Rule 50. 

Smith and Murdock dissent. 

132 U. S. Board of Tax Appeals. Filed June 5, 1933. 
United States Board of Tax Appeals^ 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors ot the Estate 
of Louis Joel Duveen, Deceased, Petitioners,' 


Commissioner of Internal Revenue, Respbndent. 

Motion for Rehearing. 

Come now the Petitioners by their counsel ^nd respect¬ 
fully move the Board for a rehearing in the ab^ve-entitled 
case, the opinion in which was promulgated M^y 17, 1933, 
and as grounds for this motion show the Board 

In the said opinion it is said: 

4 ‘ In view of the above holding, it becomes unnecessary to 
pass upon the question of the constitutional validity of the 
language of section 403 (b) (1), cited in paragraph (4) of 
the statement of alleged errors, because petitioners only 
urge that particular ground in the event that we should hold 
that the entire value of the shares of stock purchased by 
Louis Joel Duveen from the estate of his brother, Henry J. 
Duveen, including that which had not been paid for as well 
as that which had been paid for, should be included as a 
part of his gross estate.’’ 

The Petitioners do urge that Section 403(b)(1) of the 
Revenue Act of 1918 is unconstitutional under the due proc¬ 
ess clause of the Fifth Amendment to the United 
133 States Constitution in so far as said section limits 
the deductions allowable to the estate of a non-resi¬ 
dent decedent to 10% of the gross estate situated in the 
United States, regardless of the amount included in the 
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gross estate with respect to the shares of stock covered by 
the contracts of February 19,1919 and March 29,1919 (Ex¬ 
hibits A and B attached to the stipulation of facts intro¬ 
duced at the original hearing). Section 403(b)(1) of the 
Revenue Act of 1918 provides for deductions in computing 
the estate of a non-resident decedent as follows: 

“(1) That portion of the deductions specified in para¬ 
graph (1) of subdivision (a) of this section which the value 
of such part bears to the value of his entire gross estate, 
wherever situated, but in no case shall the amount so de¬ 
ducted exceed 10 per centum of the value of that part of 
his gross estate, which at the time of his death is situated 
in the United States.” 

In the original petition and in the amended petition there 
was assigned as error that the Federal Estate Tax Law 7 is 
unconstitutional as construed and applied by the Respond¬ 
ent in this case 

“* * * to limit the deduction for the unpaid portion 

of the purchase price under such a contract, and other 
deductions, to 10 per centum of the gross estate in the 
United States so determined, because such construction and 
application of the statute results in an arbitrary, capricious 
and confiscatory measure of tax and deprives persons of 
property without due process of law 7 .” 

As shown by the stipulation of facts introduced at the 
original hearing, the Federal estate tax return (Joint Ex¬ 
hibit No. 1 of the original hearing) and the findings 
134 of fact of this Board, the administration expenses, 
funeral expenses and claims against the estate, ex¬ 
cluding any amount on account of the unpaid balance to be 
paid under the contracts of February 19,1919 and March 29, 
1919 (Exhibits A and B attached to the stipulation of facts 
introduced at the original hearing) amounted to $364,- 
434.71. 

Petitioners maintain that in computing the Federal Es¬ 
tate Tax there should be deducted the proportion of the 
said amount of $364,434.71 which the gross estate of de¬ 
cedent situated in the United States bears to the entire gross 
estate, or $338,991.70. All of the facts necessary to present 
this contention are in the record and the petitioners do not 
ask for the opportunity to introduce any new evidence. 
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This contention was not argued at length by counsel for 
the Petitioners in the briefs heretofore filed because it was 
not of importance if the Board had sustained Petitioners’ 
contention that additional taxes were barred by the statute 
of limitations or that the Federal Estate Tax Law was un¬ 
constitutional in levying a tax upon stock of domestic cor¬ 
porations owned by a non-resident decedent. The conten¬ 
tion, however, was specifically called to the attention of the 
member of the Board who heard the case, in a letter dated 
December 12, 1932, citing the case of City Bank Fanners 
Trust Company , as Executor of the Last Will and Testa¬ 
ment of Evelyn Voronof v. Bowers , 2 F. Supp. 883, decided 
December 1, 1932. 

Wherefore, Petitioners pray that the Board grant 

135 a rehearing in this case and determine thb amount of 
deductions to be allowed in computing thb net estate 

for Federal Estate Tax purposes. ! 

Dated June 1, 1933. 

(Signed) GEORGE E. CLEARY, 

(Signed) CLARK T. BROWjST, 

Attorneys for Petitioners. 

I 

136 United States Board of Tax Appeal^. 

Docket No. 31573. I 

i 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executor^ of the Es¬ 
tate of Louis Joel Duveen, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

I 

Order Denying Petitioner’s Motion for Rehearing. 

i 

On June 5, 1933, petitioners filed in this proceeding a 
motion for rehearing of the Board’s Opinion promulgated 
May 17, 1933, and as grounds for the granting of said mo¬ 
tion stated therein, in part, as follows: 

In the said opinion it is said: 

‘In view of the above holding, it becomes unnecessary to 
pass upon the question of the constitutional validity of the 
language of section 403 (b) (1), cited in paragraph (4) of 
the statement of alleged errors, because petitioners only 
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urge that particular ground in the event that we should 
hold that the entire value of the shares of stock purchased 
by Louis Joel Duveen from the estate of his brother, Henry 
J. Duveen, including that which had not been jjaid for as 
well as that which had been paid for, should be included as 
a part of his gross estate.’ 

The petitioners do urge that section 403 (b) (1) of the 
Revenue Act of 1918 is unconstitutional under the due 
process clause of the Fifth Amendment to the United 
States Constitution in so far as said section limits the de¬ 
ductions allowable to the estate of a non-resident decedent 
to 10% of the gross estate situated in the United States, 
regardless of the amount included in the gross estate with 
respect to the shares of stock covered by the contracts of 
February 19, 1919, and March 29, 1919 (Exhibits A and B 
attached to the stipulation of facts introduced at the origi¬ 
nal hearing). 

It was the Board’s understanding from the pleadings 
and the briefs filed by petitioners that petitioners were only 
urging that section 403 (b) (1) of the Revenue Act was 
unconstitutional in the event that the Board should hold 
that the entire value of the shares of stock purchased by 
Louis Joel Duveen, including that which had not been paid 
for as well as that which had been paid for, should 
137 be included as a part of his gross estate. However, 
it seems that the Board misunderstood the conten¬ 
tions of petitioners and that they were in fact contending 
that in any event section 403 (b) (1) of the Revenue Act 
of 1918 is unconstitutional, and that the 10% limitation on 
deductions should not be applied. Even though we did 
misunderstand petitioners’ contentions on this point, our 
decision in effect would have been the same, if we had 
correctly understood. We would have affirmed the Com¬ 
missioner in limiting the deductions specified in paragraph 
(1) of subdivision (a), Section 403, to 10% of the value 
of that part of decedent’s gross estate which at the time 
of his death was situated in the United States. The com¬ 
putation of course to be made in accordance with what we 
held in our opinion was the value to be included in dece¬ 
dent’s gross estate as property situated in the United 
States. In fact that was what was intended by the para¬ 
graph of our opinion to which petitioners call our attention 
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in their motion for rehearing. The validity of the limi¬ 
tation on deductions prescribed by section 403 (b) (1), 
Revenue Act of 1918, has already been passed upon by the 
Board in St. Louis Union Trust Co., Executor, 27 B. T. A. 
318. In that case the limitation on deductions prescribed 
by section 303 (b) (1) of the Revenue Act of 1924 was under 
consideration. The language, however, is the same as con¬ 
tained in section 403 (b) (1), Revenue Act of 19^8. In sus¬ 
taining the validity of the limitation on deductions which 
section 303 (b) (1), Rev. Act of 1924, prescribes, we said 
in St. Louis Union Trust Co., Executor, supra: 

* * * In the case of a nonresident decedent such de¬ 

ductions" are allowable in the proportion which the value of 
his gross estate located in this country bears tq his entire 
estate, but in no case to exceed 10 per cent of the value of 
his gross estate situated in the United States. Section 303 
of the statute deals only with such property of a decedent 
as may become subject to Federal estate tax. It is not con¬ 
cerned with any property not subject to suchj tax. Ob¬ 
viously, the language used and the deductions allowed can 
only refer and apply to such taxable property. Sjcott, et al., 
Exrs., supra. The only property of the decedent subject 
to Federal estate tax was his stock in domestic corpora¬ 
tions, having an aggregate value of $37,856.50. Not more 
than 10 per cent of that amount should be allowed as a de¬ 
duction in recomputing the tax. 

We therefore approve the Commissioner’s holding that the 
10% limitation on deductions prescribed by section 403 (b) 
(1), Rev. Act of 1918, must be applied. It follows that peti¬ 
tioners’ motion for rehearing should be and it is hereby 
denied. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, . 

Member, U. S. Board of Tax Appeals. 

Enter. Entered Jun. 17, 1933. 
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138 United States Board of Tax Appeals. 

Docket No. 31573. 

Estate of Louis Joel Duveen, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

On August 12, 1933, the Commissioner of Internal Rev¬ 
enue filed in this proceeding his notice of proposed re¬ 
determination accompanied by a recomputation of estate 
tax liability in accordance with the Board’s opinion pro¬ 
mulgated in this proceeding on May 17, 1933. The Com¬ 
missioner’s proposed redetermination and recomputation 
was set for hearing on September 6, 1933, and on said 
date came on for hearing under Rule 50 of the Board’s 
Rules of Practice. Petitioners did not appear and contest 
the correctness of the redetermination and recomputation 
heretofore filed by the Commissioner. This redetermina¬ 
tion and recomputation has been carefully examined and 
seems to be in accord with the Board’s findings of fact and 
opinion promulgated May 17, 1933. It is, therefore— 

Ordered and Decided that there is a deficiency in estate 
tax with reference to the Estate of Louis Joel Duveen of 
$23,637.26. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member, TJ. S. Board of Tax Appeals. 

Enter. Entered Sep. 14, 1933. 
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139 [Stamp:] United States Board of Tad Appeals. 

Filed Dee. 11, 1933. 

7 l 

United States Board of Tax Appeals. 

Docket No. 31573. 

I 

Guy T. Helvering, Commissioner of Internal Revenue, 

Petitioner, 

v. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors ofj the Estate 
of Louis Joel Duveen, Deceased, Respondents.! 

Stipulation. 

It is hereby stipulated by and between the parties to the 
above-entitled cause, by and through their respective attor¬ 
neys, that the decision of the Board in said ca^ise may be 
reviewed by the Court of Appeals of the District of Co¬ 
lumbia, in accordance with the provisions of Section 1002 
(d) of the Revenue Act of 1926. I 

(Signed) E. BARRETT PRETTYMANj 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Petitioner. 
(Sgd.) GEORGE E. CLEARY, 

Attorney for Respondents . 

December 11, 1933. 

140 [Stamp:] United States Board of Tax Appeals, 

Filed Dec. 8,1933. | 

In the United States Circuit Court of Appeals for the 

Second Circuit. 

Docket No. 31573. j 

Guy T. Helvering, Commissioner of Internal Revenue, 

Petitioner, j 

v. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executor^ of the Es¬ 
tate of Louis Joel Duveen, Deceased, Respondents. 

Petition for Revieiv and Assignments of Error. 

To the Honorable Judges of the United States (Jircuit Court 
of Appeals for the Second Circuit: 

Now comes Guy T. Helvering, Commissioner of Internal 
Revenue, by his attorneys, Sewell Key, Special Assistant 
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to the Attorney General, E. Barrett Prettyman, General 
Counsel, Bureau of Internal Revenue, and Frank T. 
Horner, Special Attorney, Bureau of Internal Revenue, 
and respectfully shows: 


I. 

That he is the duly appointed, qualified and acting Com¬ 
missioner of Internal Revenue, appointed and holding office 
by virtue of the laws of the United States; that Helen 
Beatrice (Duveen) Crocker, Frederick Clifton, and Archi¬ 
bald Edward Churcher are the duly appointed, qualified 
and acting executors of the will of Louis Joel Duveen, 
whose mailing addresses are % Root, Clark, Howland & 
Ballantine, 31 Nassau Street, New York, N. Y.; that the 
said Louis Joel Duveen died a resident of London, S. W., 
England, on March 4, 1920; that the executors aforesaid 
filed a Federal estate tax return, Form 706, on behalf of 
the estate of said decedent, with the Collector of Internal 
Revenue for the Second District of New York, whose office 
is within the jurisdiction of the Second Judicial Circuit. 

That the court in which the review of this proceeding is 
sought is the United States Circuit Court of Appeals for 
the Second Judicial Circuit. 


/ II. 

The nature of the controversy is as follows, to wit: 

The said decedent, Louis Joel Duveen, died March 4,1920, 
a resident of London, S. W., England. Thereafter, the re¬ 
spondents herein were appointed, qualified, and are now 
acting as the executors of the will of said decedent. The 
Federal estate tax return filed on behalf of the decedent’s 
estate disclosed a tax liability of $93,610.00. 

141 At the date of his death the decedent was the owner 
of certain shares of corporate slock of domestic cor¬ 
porations. 

Under date of August 10, 1927, the Commissioner of In¬ 
ternal Revenue sent a notice to the said executors, assert¬ 
ing a deficiency in the estate tax on the transfer of the net 
estate of the decedent in the amount of $130,754.22. 

In determining the deficiency aforesaid, the Commis¬ 
sioner included all of the said shares of corporate stock 
above referred to, in the decedent’s gross estate, pursuant 
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to the Revenue Act of 1918. Under date of September 30, 
1927, the executors aforesaid filed a petition with the United 
States Board of Tax Appeals, for a redetermination of the 
said deficiency in the estate tax. After the answer of the 
Commissioner was duly filed, the case was submitted to the 
United States Board of Tax Appeals, on December 11,1929, 
for decision, on the basis of the pleadings and a written 
stipulation of facts. Subsequent to said hearing, upon mo¬ 
tion of petitioners, the case was ordered set do\^n for re¬ 
hearing, upon amended petition and amended answer. 
Thereafter, on March 18,1931, the case was resubmitted to 
the Board of Tax Appeals for decision, on the pleadings, 
written stipulations of fact, and the depositions jof sundry 
witnesses. 

On May 17, 1933, the opinion and interlocutor^ decision 
of tlie Board of Tax Appeals was promulgated, and the 
final order of the Board of Tax Appeals, redetermining the 
deficiency, was entered on September 14, 1933, ijn. which it 
was ordered and decided that there is a deficiency in the 
estate tax of $23,637.26. 

The Board of Tax Appeals held that the deeedjent, under 
the contract entered into on February 19, 1919, between the 
executors of the will of Henry J. Duveen and Louis Joel 
Duveen, the decedent, and Joseph Duveen, only acquired 
ownership of such of the 2,565 shares of the preferred 
stock and 1,000 shares of the common stock, of Duveen 
Brothers, Inc., as had been fully paid for by the decedent 
during his lifetime, and that under said contract the dece¬ 
dent merely had a right to purchase the residue of such 
stock which constituted a property right subject to be in¬ 
cluded in the decedent’s gross estate for the purpose of 
the tax, at the value conceded by the petitioners. 


The Commissioner of Internal Revenue, being aggrieved 

bv the conclusions of law contained in said decision and bv 
• •> 

said order of redetermination, desires to obtain a review 
thereof by the United States Circuit Court of Appeals for 
the Second Circuit. 

i 

The Commissioner’s assignments of error are ^s follows: 

i 

142 1. The Board of Tax Appeals erred in folding and 

deciding that the Commissioner erred by including 
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in tlie value of the decedent’s gross estate, for Federal 
estate tax purposes, the full value of all of the 2,565 shares 
of preferred and the 1,000 shares of the common stock of 
Duveen Brothers, Inc., acquired by the decedent by con¬ 
tract executed February 19, 1919, between the executors of 
the will of Henry J. Duveen, Louis Joel Duveen, this dece¬ 
dent, and Joseph Duveen. 

2. The Board of Tax Appeals erred in holding and decid¬ 
ing that only that proportion of the value of said preferred 
and common stock of Duveen Brothers, Inc., acquired by the 
decedent by contract entered into on February 19, 1919, be¬ 
tween the executors of the will of Henry J. Duveen, and 
Louis Joel Duveen, this decedent, and Joseph Duveen, 
which the consideration actually paid by the decedent bore 
to the total consideration agreed to be paid for such stock, 
and the amount of the value of the alleged right to purchase 
the balance of such stock, was subject to be included in the 
value of the decedent’s gross estate, for Federal estate tax 
purposes. 

3. The Board of Tax Appeals erred in entering its final 
order of redetermination that there was a deficiencv in the 
estate tax on the transfer of the net estate of the decedent 
only in the amount of $23,637.26, instead of a deficiency 
in said tax in the amount of $85,881.38. 

4. The Board of Tax Appeals erred in failing and refus¬ 
ing to enter a final order of redetermination that there is 
due from the estate of the decedent a deficiency in estate 
tax in the amount of $85,881.38, instead of $23,637.26, the 

amount of the deficiencv redetermined bv the Board. 

• * 

Wherefore, the Commissioner petitions that the decision 
of the Board of Tax Appeals be reviewed by the United 
States Circuit Court of Appeals for the Second Circuit, 
that a transcript of the record be prepared in accordance 
with law and with the rules of said Court, and trans- 
143 mitted to the clerk of said Court for filing, and that 
appropriate action be taken to the end that errors 
complained of may be reviewed and corrected by said 
Court. 

(Sgd.) SEWALL KEY, 

Special Assistant to the Attorney General. 
(Signed) E. BARRETT PRETTYMAN, 

General Counsel , Bureau of Internal Revenue . 




G. T. HELVERING, ETC., VS. H. B. CROCKER ET AL. 95 

Of Counsel: 

FRANK T. HORNER, 

Special Attorney , 

Bureau of Internal Revenue. 

United States of America, 

District of Columbia , ss: 

Frank T. Horner, being duly sworn, says that! he is a 
special attorney in the office of the General Counsel of the 
Bureau of Internal Revenue and as such is duly author¬ 
ized to verify the foregoing petition for review; that he has 
read said petition and is familiar with the contents! thereof; 
that said petition is true of his own knowledge Except as 
to the matters therein alleged on information aiid belief, 
and as to those matters he believes it to be true. ! 

(Sgd.) F. T. HORNER, 

Special Attorney , Bureau of Internal Revenue. 

Sworn and subscribed to before me this 8 day of Decem¬ 
ber, 1933. 

(Sgd.) GEORGE W. KREIS, 

Notary Public. 

My commission expires Nov. 16, 1937. 

RFS/y 12/6/33. j 

i 

i 

144 fStamp:] United States Board of Tax Appeals. 

Filed Dec. 11, 1933. ! 

i 

I 

United States Board of Tax Appeals. 

I 

Docket No. 31573. 

j 

Helen Beatrice (Dijveen) Crocker, Frederic^ Clifton 
and Archibald Edward Churcher, Executors of the 
Estate of Louis Joel Duveen, Deceased, Petitioners, 

j 

v. I 

l 

Commissioner of Internal Revenue, Respondent. 

| 

Stipulation. 

It is hereby stipulated by and between the parities to the 
above-entitled cause by and through their respective at- 

tornevs that the decision of the Board in said cahse may be 

i 
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reviewed by the Court of Appeals of the District of Colum¬ 
bia in accordance with the provisions of Section 1002(d) 
of the Revenue Act of 1926. 

GEORGE E. CLEARY, 

S. MILTON SIMPSON, 

CLARK T. BROWN, 

Attorneys for Petitioners. 
E, BARRETT PRETTYMAN, 

General Counsel, Bureau of Internal 

Revenue , Attorney for Respondent. 

Dated December 11, 1933. 
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United States Board of Tax Appeals. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the 
Estate of Louis Joel Duveen, Deceased, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review and Assignments of Error. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton and 
Archibald Edward Churcher, the petitioners in this cause, 
by their counsel, hereby tile their petition for review by the 
Court of Appeals of the District of Columbia of the de¬ 
cision by the United States Board of Tax Appeals entered 
September 14, 1933 (see 28 B. T. A. No. 27) determining a 
deficiency in Federal estate tax in the amount of $23,637.26, 
and respectfully show: 

I. 

The petitioners are and at all times since June 17, 1924 
have been the executors of the estate of Louis Joel Duveen, 
deceased. Review of the above decision of the Court of 
Appeals of the District of Columbia is sought by peti¬ 
tioners. The parties hereto have stipulated that the de¬ 
cision of the Board in the above cause mav be reviewed bv 

•> V 
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the Court of Appeals of the District of Columbia in accord¬ 
ance with the provisions of Section 1002(d) of the Revenue 
Act of 1926. 

146 II. 

The nature of the controversy is as follows:! 

There is involved the determination of Federal estate 
taxes on the estate of Louis Joel Duveen under the Revenue 
Act of 1918. The questions involved are as follows: 

(1) Is the assessment and collection of the Asserted de¬ 
ficiency barred by the statute of limitations? 

(2) The decedent, a non-resident of the United States 
at the date of his death, was a party to a contract under 
which the decedent had the right to obtain certain stock by 
paying the balance of the contract price, whibh was less 
than the fair market value of such stock. Was j the right to 
obtain the stock at a price less than its fair market value, 
part of the decedent’s gross estate which at thd time of his 
death was situated in the United States, for Federal estate 
tax purposes? 

(3) Is Section 403 (b) (1) of the Revenue Act of 1918, 
which purports to limit the deductions that may be taken 
from the gross estate of a non-resident decedent, constitu¬ 
tional as applied to the estate of this decedent? 

Louis Joel Duveen died on March 4, 1920 and at 

147 the time of his death was not a resident or citizen of 
the United States, but was domiciled in and was a 

resident of England and a citizen and subject of Great 
Britain. The petitioners filed a Federal estate tax return 
on June 29, 1925, showing a tax of $96,310—"which return 
was not false or fraudulent with intent to evade tax. The 
only deficiency letter of the Commissioner of Internal Reve¬ 
nue asserting a deficiency was mailed by the Commissioner 
to petitioners on August 10, 1927. No assessment of a de¬ 
ficiency in Federal estate tax has been made and no suit for 
collection without assessment has been instituted. 

The petitioners contend the assessment and Collection of 
the asserted deficiency is barred by the statute of limita¬ 
tions because the deficiency was not asserted within four 
years after the tax because due. The Board of Tax Appeals 
held the assessment and collection of the asserted deficiency 
was not barred. 
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On February 19, 1919 the decedent and Joseph Duveen, 
as purchasers, entered into a contract with the Executors 
of the Estate of Henry Duveen for the purchase of 3,500 
shares of common stock and 8,976 shares of preferred stock 
of Duveen Brothers, Inc., a New York corporation. On 
May 29, 1919, a supplemental agreement was entered into 
which provided that the stock to be purchased under the 
contract of February 19, 1919, should be divided be- 

148 tween Louis Joel Duveen and Joseph Duveen as fol¬ 
lows : 2,565 shares of preferred stock and 1,000 

shares of common stock to Louis Joel Duveen and the bal¬ 
ance to Joseph Duveen. The contracts provided for the 
payment of the purchase price in instalments. 

Prior to the date of his death the decedent had paid the 
sum of $130,465.30 under the contracts, which represented 
payment for part of said preferred and common stock. 
The balance of the stock remaining to be paid for at the 
date of decedent’s death had a total value of $112,853.31 in 
excess of the balance remaining to be paid by decedent un¬ 
der the contracts. 

The Board of Tax Appeals held that the decedent’s con¬ 
tractual right to acquire the balance of the stock was in¬ 
tangible personal property situated within the United 
States which should be included in the gross estate of the 
decedent for Federal estate tax purposes at a value of 
$112,853.31. The petitioners contend this contractual right 
did not represent property situated within the United 
States and therefore, under Section 403 (b) of the Revenue 
Act of 1918, was not part of the decedent’s gross estate, 
which at the time of his death was situated in the United 
States. 

149 The Board of Tax Appeals, in determining the 
deficiency sought to be reviewed herein purported 

to apply the provisions of Section 403 (b) (1) of the Reve¬ 
nue Act of 1918. That section provides, in effect, that in 
the case of a non-resident decedent there shall be deducted 
from the value of his gross estate for Federal estate tax 
purposes that proportion of the deductions allowed the 
estate of a resident which the value of the gross estate of 
the non-resident in the United States bears to the value of 
his entire gross estate, but in no case shall the deduction 
exceed 10% of the value of the gross estate situated in the 
United States. 
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The petitioners contend this section of the Revenue Act 
of 1918 is so arbitrary and capricious as to operate as a 
deprivation of property without due process of law and is 
therefore unconstitutional and void under the Fiifth Amend¬ 
ment to the Constitution of the United States. 


III. 

I 

The original hearing before the United Stated Board of 
Tax Appeals was held on December 11,1929. Oji February 
4,1931 the United States Board of Tax Appeals^ on motion 
of the petitioners, ordered a rehearing, which yas held on 
March 18, 1931. The findings of fact and opijiion of the 
Board of Tax Appeals were promulgated May 17, 
130 1933. On June 5, 1933 petitioners filed a motion for 

a further rehearing which motion was denied June 
11,1933. The final order of the Board of Tax appeals was 
entered September 14, 1933, in which it was ad.judged that 
there was a deficiency in estate tax of $23,637.25. 


IV. 


i 


The petitioners being aggrieved by the findings of fact 
and conclusions of law made by the Board of Tax Appeals 
in its said opinion, by the order denying petitioners’ mo¬ 
tion for a further rehearing and by the said or^er of rede¬ 
termination, are desirous of obtaining a review of said 
opinion and order of redetermination by the Cjourt of Ap¬ 
peals of the District of Columbia; and as reasons for such 
review, allege that the Board of Tax Appeals committed the 
following errors: 

Assignment of Errors . | 

(1) The Board of Tax Appeals erred in determining a 
deficiency in estate taxes against the petitioners. 

(2) The Board of Tax Appeals erred in not determining 
that the assessment and collection of the deficiency as¬ 
serted by the Commissioner of Internal Revenue is barred 
by the statute of limitations. 

(3) The Board of Tax Appeals erred in determining that 
the amount of $112,853.31 or any other amount representing 

the difference between the balance due under de- 
151 cedent’s contracts for the purchase of stock and the 
fair market value of the balance of the stock not 

8—6220a i 
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paid for at the date of death, was part of the decedent’s 
gross estate which at the time of his death was situated in 
the United States for Federal estate tax purposes. 

(4) The Board of Tax Appeals erred in not determining 
that Section 403 (b) (1) of the Revenue Act of 1918 as ap¬ 
plied to decedent’s estate by the Board of Tax Appeals is 
unconstitutional and void under the Fifth Amendment of 
the Constitution of the United States. 

(5) The Board of Tax Appeals erred in making findings 
and conclusions which are not supported by any evidence. 

Wherefore, the petitioners pray that said decision and 
order of the Board of Tax Appeals be reviewed by the 
Court of Appeals of the District of Columbia; that a tran¬ 
script of the record be prepared in accordance with the law 
and with the rules of said Court and be transmitted to the 
Clerk of said Court for filing; and that appropriate action 
be taken to the end that the errors herein complained of 
mav be reviewed and corrected by said Court. 

GEORGE E. CLEARY, 

S. MILTON SIMPSON, 
CLARK T. BROWN, 
Attorneys for Petitioners. 


152 State of New York, 

County of New York, ss: 

S. Milton Simpson, being duly sworn on oath, deposes and 
says: 

I am one of the attorneys for the petitioners in the above 
entitled proceeding and am duly authorized to verify the 
foregoing petition for review; I have read the petition and 
am familiar with the statements therein contained and 
the facts therein stated are true, except such facts as may 
be stated upon information and belief, and those facts I 
believe to be true. 

The reason this petition is verified by me and not by the 
petitioners is that the petitioners are not within the United 
States, but are residents of and are in England. 

(Signed) S. MILTON SIMPSON. 

-Subscribed and sworn to before me this 9th day of De¬ 
cember, 1933. 

(Signed) JOHN B. BROWN. 
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Notary Publis N. Y. Co. 524, Reg. 4-B-280. 

Cert, tiled in Queens Co. No. 245, Reg*. No. 15(7-. 

Kings Co. Cl’k’s No. 243, Reg. No. 4226. 

Bronx Co. Cl’k’s No. 15, Reg. No. 56-B-34. 

Term expires March 30, 1934. 
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Helen Beatrice (Duveen) Crocker, Frederi 
and Archibald Edward Churcher, Executord 


ck Clifton 
of the Es¬ 


tate of Louis Joel Duveen, Deceased, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

B. T. A. Docket No. 31573. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Petitioner, 

v. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executor^ of the Es¬ 
tate of Louis Joel Duveen, Deceased, Respondents. 

Statement of Evidence. 

The above-entitled cause came on for hearing before the 
Honorable Eugene Black, a member of the United States 
Board of Tax Appeals, on December 11, 1929, there being 
present the petitioners by their counsel, Georgk E. Cleary, 
and the respondent by its counsel, Frank T. Horner. 
Thereupon, there was introduced in evidence by both par¬ 
ties as joint Exhibit No. 1, the federal estate tax re- 
154 turn filed by petitioners on June 29, 19^5, in which 
there was included the full value of the gross estate 
of Louis Joel Duveen, whether situated in the Ulnited States 
or not. 
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Thereupon, there was introduced in evidence by both 
parties a stipulation of facts, which said stipulation of 
facts is incorporated in the record pursuant to the Joint 
Praecipe filed in the above proceedings. 

Pursuant to the order of the United States Board of Tax 
Appeals entered February 4, 1931, the foregoing proceed¬ 
ings came on for a rehearing and for the introduction of 
further evidence on March 18, 1931 before the Honorable 
Eugene Black, a member of the United States Board of 
Tax Appeals, there being present the petitioners by their 
counsel George E. Cleary, and the respondent by its coun¬ 
sel, Frank T. Horner. Thereupon, there was introduced in 
evidence by both parties a supplemental stipulation of 
facts, which supplemental stipulation of facts is incorpo¬ 
rated in the record pursuant to the Joint Praecipe filed in 
the above proceedings. 

Thereupon, there was introduced in evidence the deposi¬ 
tion of Max Bruell, the testimonv on direct examination 
being introduced on behalf of petitioners (Executors of the 
Estate of Louis Joel Duveen), and the testimony on cross- 
examination being introduced on behalf of respondent 
(Commissioner). The testimony of said Max Bruell in said 
deposition is as follows: 

155 Direct examination: 

My name is Max Bruell. I was connected with Duveen 
•/ 

Brothers from 1911 to 1918 as Assistant Treasurer and 
financial manager of the firm. 

At the time I joined the firm in 1911, it was still a gen¬ 
eral partnership. It was changed into a corporation in 
1914. Mr. Henry Duveen was first the senior partner of 
the firm, and upon the formation of the corporation he 
was President. My connection with him during the time 
I was either with the firm or corporation was just as a 
matter of a connection between the President and an officer. 
I was appointed Executor of the Estate of Henry Duveen 
in 1919. 

I was acquainted with Louis Joel Duveen. From 1911 
to the time of his visit to New York, I knew him only 
through correspondence. In 1917 I met him personally. 

Mr. Louis Joel Duveen had a private residence in Lon¬ 
don. He did not have any business in the United States 
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except through his interest in Duveen Brothers. He was 
a stockholder of Duveen Brothers. 

He carried on no active business in the United States. 
He had only charge of buying things; he had! nothing to 
do with sales. The sales were effected jn America. 

156 I severed my connection with Duveen Brothers in 
1918, but I continued to act as financial jadviser for 

another period of one year, this was from March 1, 1918 
to March 1, 1919, to the best of my recollection. . 

I continued as executor of the Estate of Hejiry Duveen 
up to the time that the executorship was wound up. I con¬ 
tinued as trustee, as I am today and which I shall be to the 
end of my life. 

After 1911 Mr. Louis Joel Duveen, so far as I know, was 

in the United States only once, in 1917. 

I did not have any authority to sell or bqy stock for 

Louis Joel Duveen during his lifetime and I do not know 

of anvbodv that had such authoritv in this countrv. 

%/ «/ %• 

Cross-examination: 

“Q. I understood you to say on direct examination that 
Mr. Louis Joel Duveen was not engaged in business in the 
United States. Did you say that? A. Yes, I (lid. 

“Q. Now do you mean to say that as a positive fact or 
do you mean to say that it was so far as yofi know? A. 
He was, of course, a member of the firm of Dijveen Broth¬ 
ers, and later on when the firm became a corporation he 

was one of the Vice-Presidents of the Corporation.” 

I 

The business of Duveen Brothers when it \^as incorpo¬ 
rated was dealing in antiques. Duveen Brothers at the 
time I joined them had establishments in Paris, 

157 London and New York. Mr. Louis Dufveen was in 
charge of the London establishment. Diiveen Broth¬ 
ers were engaged in the buying and selling of antiques in 
all of these three cities. 

After the business was incorporated, Duveen Brothers 
continued in the same line of business in the pme places. 
There was no change in the makeup or in tfye tactics of 
the firm. 

“A. * * * They were just as anxious to buy and 

sell—with one exception. Naturally there was the matter 
of the British income tax laws. The incorporation of the 
firm had to be effected in order to absolutely divide the 
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business in the three places. If Duveen Brothers had re¬ 
mained as a general partnership they would have been sub¬ 
ject to British income taxes on all business, no matter where 
done. Therefore, I believe that as a result of the incorpora¬ 
tion Duveen Brothers were more anxious from that time on 
to do such selling as could be effected in Paris. That would 
be the only change in policy. 

“Q. I am not interested in the British income taxes. 
What I am trying to find out is whether Duveen Brothers 
after incorporation engaged in the same business, buying 
and selling antiques, in New York, Paris and London, as 
they had before. Is that, right? A. Yes. 

“Q. Did I understand you to say in answer to my first 
question as to how far your knowledge extended of Mr. 
Duveen’s business in the United States, that it was a mat¬ 
ter of fact, or that it was as far as you know, or that you 
did not know? A. I was perfectly familiar with his activi¬ 
ties from 1911 up to the time, I might say, that he died. He 
never had any occasion to attend to business in New York. 
He may have attended directors’ meetings, but he has 
never effected any sale here as far as I know. He never 
purchased anything here. 

“Q. As fhr as you know? A. Yes. I think I might 
just as well say I am quite convinced of it. ’ ’ 

158 Mr. Louis Joel Duveen was the member of the firm 
partnership and the officer of the corporation who did 
the purchasing; that was his main activity. He attended to 
the purchase of articles bought mostly at auction sales. He 
called the attention of the firm to important acquisitions 
to be made. The most important things were purchased 
from the aristocratic families of England and France; cer¬ 
tain things may have been acquired at auction sales in Lon¬ 
don, Amsterdam or other places; in New York very seldom, 
it only happened when some important client of Duveen’s 
died and the objects originally acquired from Duveen’s were 
sold. Then it has happened in certain cases that Duveen 
Brothers appeared at auction sales as buyers, and repur¬ 
chased in New York. It is true that some of the objects of 
art and antique articles purchased in Europe would be sent 
to New York for sale. 

Thereupon there was introduced in evidence the deposi¬ 
tion of John H. Allen; the testimony on direct examination 
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being introduced on behalf of petitioners (Executors of the 
Estate of Louis Joel Duvcen), and the testimony on cross 
examination being introduced on behalf of respondent 
(Commissioner). The testimony of said John H. Allen in 
said deposition is as follows: 

Direct examination: 

My name is John H. Allen. I have been with Duveen 
Brothers, Inc. almost twelve vears. I came here in 
1919. j 

159 I am familiar with the manner in which the divi¬ 
dends on the stock of Duveen Brothers 1 , Inc. have 
been paid. The dividends paid on the stock owned outright 
by Mr. Louis Joel Duveen were paid by being credited to his 
account in the books of the Company here. That same pro¬ 
cedure applied to the stock with respect to which he had a 
contract to purchase, from the date of purchase. He had 
the right to draw on this account which was credited on the 
books. 

I am familiar with how Mr. Duveen collected the divi¬ 
dends on the Atchison, Topeka & Santa Fe Railroad stock. 
The checks were made out by the Railroad Company to 
order; they were endorsed for him by the Company, put in 
the Company’s account and his account credited. In con¬ 
nection with the crediting of the dividends to the account of 
Mr. Louis Duveen, I have examined the books to support 
the statements I have made. The books of the Company 
are here in the office of Duveen Brothers, Inc. 



Cross-examination. 

“Q. Mr. Allen, you used the word ‘here’ once or twice in 
your answers. By that you mean New Yoijk City? A. 
720 Fifth Avenue, New York City.” 

160 Notice of lodgment of the foregoing Statement of 
Evidence is waived. 

(Sgd.) GEORGE E. CLEARY, 

(Sgd.) S. MILTON SIMPSON, 

(Sgd.) CLARK T. BRO^VN, 

Counsel for the Executors of th'e 
Estate of Louis Joel Duveen. 
(Signed) ROBERT H. JACKSON, 

General Counsel, Bureau of Internal Revenue, 
Counsel for the Commissioner of Internal Reve?iue 
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The foregoing, together with the Stipulation of Facts and 
Supplemental Stipulation of Facts referred to therein, con¬ 
tains the substance of all the evidence given on the hearing 
and rehearing of the above proceedings, and this Statement 
of Evidence is duly stated, approved and ordered to be 
made of record in the above entitled proceedings this 21st 
day of March, 1934. 

By the Board. 

(Sgd.) EUGENE BLACK, 

Member. 

A. L. S. 

161 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 20, 1934. 

Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton, 
and Archibald Edward Churcher, Executors of the Estate 
of Louis Joel Duveen, Deceased, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

B. T. A. Docket No. 31573. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Petitioner, 

v. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton, 
and Archibald Edward Churcher, Executors of the Estate 
of Louis Joel Duveen, Deceased, Respondents. 

Amended Joint Preecipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to the Clerk 
of the United States Court of Appeals of the District of 
Columbia, copies, duly certified as correct, of the following 
documents and records in the above-entitled causes, in con¬ 
nection with petitions for review by the said Court of Ap- 
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I 

peals of the District of Columbia heretofore filed by the 
parties: ! 

| 

162 1. Docket entries of the proceedings before the 

Board. I 

2. Pleadings before the Board. 

(a) Petition, exclusive of exhibits attached. 

(b) Answer to the petition. 

(c) Amended petition, including annexed cj>py of de¬ 
ficiency letter, but excluding Exhibits “B” afid “C” at¬ 
tached thereto. 

(d) Answer to amended petition. 

(e) Motion for rehearing filed June 5, 1933. 

3. Stipulation of facts filed with the Board of Tax Ap¬ 
peals on December 11, 1929. 

4. Supplemental stipulation of facts filed witlji the Board 
of Tax Appeals at the hearing, on March 18, 1931. 

5. Statement of evidence as settled or agreecj upon. 

6. Order entered June 17, 1933, denying petitioners’ mo¬ 
tion for rehearing. j 

7. Findings of fact, opinion and decision (order of re¬ 
determination of the United States Board of T^x Appeals). 

8. Petition for review and assignments of error, filed by 
Guy T. Helvering, Commissioner of Internal Revenue, and 
petition for review and assignments of error filed by the 
Executors of the Estate of Louis Joel Duveen.; 

9. Stipulation dated December 11, 1933 for review by the 

Court of Appeals of the District of Columbia. 

163 10. Order enlarging time for preparation of the 
evidence and transmission and delivery of the rec¬ 
ord, entered February 9, 1934 (Commissioner of Internal 
Revenue, Petitioner, v. Helen Beatrice (Duvebn) Crocker, 
Frederick Clifton and Archibald Edward Claurcher, Ex¬ 
ecutors of the Estate of Louis Joel Duveen, Respondents). 

11. Order enlarging time for preparation of the evidence 
and transmission and delivery of the record, entered Feb¬ 
ruary 9,1934 (Helen Beatrice (Duveen) Crockbr, Frederick 
Clifton and Archibald Edward Churcher, Executors of the 
Estate of Louis Joel Duveen, Petitioners, v. (Commissioner 
of Internal Revenue, Respondent). 

12. Order enlarging time for preparation oil the evidence 
and transmission and delivery of the record, entered Feb¬ 
ruary 26,1934 (Helen Beatrice (Duveen) Crocker, Frederick 
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Clifton and Archibald Edward Churcher, Executors of the 
Estate of Louis Joel Duveen, Petitioners, v. Commissioner 
of Internal Revenue, Respondent). 

13. Order enlarging time for preparation of the evidence 
and transmission and delivery of the record, entered Feb¬ 
ruary 27, 1934 (Commissioner of Internal Revenue, Peti¬ 
tioner, v. Helen Beatrice (Duveen) Crocker, Frederick Clif¬ 
ton and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Respondents). 

14. This praecipe. 

(Sgd.) GEORGE E. CLEARY, 

S. MILTON SIMPSON, 

CLARK T. BROWN, 

Counsel for the Executors of the 

Estate of Louis Joel Duveen. 
(Signed) ROBERT H. JACKSON, 

General Counsel , Bureau of Internal 
Revenue , Counsel for the Commis¬ 
sioner of Internal Revenue. 

164 United States Board of Tax Appeals, Washington. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton, 
and Archibald Edward Churcher, Executors of the Estate 
of Louis Joel Duveen, Deceased, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 31573. 

Commissioner of Internal Revenue, Petitioner, 

v. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton, 
and Archibald Edward Churcher, Executors of the Estate 
of Louis Joel Duveen, Deceased, Respondents. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 163, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
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papers, and proceedings on file and of record in ipy office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 23d day of 
April, 1934. j 

[Seal U. S. Board of Tax Appeals.] J 

B. D. GAMBLE, 

Clerk , United States Board of Tax Appeals. 
165 United States Board of Tax Appeals. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton, 
and Archibald Edward Churclier, Executors of the Estate 
of Louis Joel Duveen, Deceased, Petitioners,! 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner it is Ordered that 
the time for preparation of the evidence and fof transmis¬ 
sion and delivery of the record sur petition for review of 
the above entitled proceeding in the Court of Appeals of 
the District of Columbia be and it is hereby extended to 
March 1,1934. j 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) EUGENE BL^CK, 

Member. 

Dated Washington, D. C., Feb. 9, 1934. | 

Now, April 21, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
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166 United States Board of Tax Appeals. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcker, Executors of the Es¬ 
tate of Louis Joel Duveen, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioners, it is ordered: 
That the time for preparation of the evidence and trans¬ 
mission and delivery of the record sur petition for review 
of the above entitled proceeding in the Court of Appeals 
for the District of Columbia, be and it is hereby extended 
to March 22,1934. 

[Seal U.. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., Feb. 26, 1934. 

jd. 

Now, April 21, 1934, the foregoing order enlarging time 
certified from the record as a tru£ copy. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 

167 United States Board of Tax Appeals. 

Docket No. 31573. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is Ordered: That the 
time for transmission and delivery of the record sur pe- 
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tition for review of the above entitled proceeding by the 
Court of Appeals, District of Columbia, be and it is hereby 
extended to April 30,1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., March 22,1934. 

Now, April 21, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
1G8 United States Board of Tax Appeals. 

Docket No. 31573. 

Commissioner of Internal Revenue, Petitioner, 

vs. 

Helen Beatrice (Duveen) Crocker, Frederick) Clifton 
and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Dec’d, Respondent^. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is Ordered: 
That the time for preparation of the evidence hnd trans¬ 
mission and delivery of the record sur petition for review 
of the above entitled proceeding in the Court of Appeals 
for the District of Columbia, be and it is hereby entended 
to March 1, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., Feb. 9, 1934. 

jd. j 

Now, April 21, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax 
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169 United States Board of Tax Appeals. 

Docket No. 31573. 

Commissioner of Internal Revenue, Petitioner, 

vs. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Respondents. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is Ordered: 
That the time for preparation of the evidence and trans¬ 
mission and delivery of the record sur petition for review 
of the above entitled proceeding in the Court of Appeals 
for the District of Columbia, be and it is hereby extended 
to March 22,1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., Feb. 27, 1934. 

jd. 

Now, April 21, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 

170 United States Board of Tax Appeals. 

Docket No. 31573. 

Commissioner of Internal Revenue, Petitioner, 

v. 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the Es¬ 
tate of Louis Joel Duveen, Respondents. 
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I 

Order Enlarging Time. 

For cause appearing of record, it is Ordered: That 
the time for transmission and delivery of thje record 
sur petition for review of the above entitled proceeding by 
the Court of Appeals, District of Columbia, be and it is 
hereby extended to April 30,1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACk, 

Member. 

Dated Washington, D. C., March 22, 1934. 

Now, April 21, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBIuE, 

Clerk, U. S. Board of Tax Appeals. 

I 

i 

Endorsed on cover: Board of Tax Appeals. No. 6220. 
Helen Beatrice (Duveen) Crocker, Frederick Clifton and 
Archibald Edward Churcher, Executors of the Estate of 
Louis Joel, Duveen, Deceased, Petitioners, vs. Guv T. Hel¬ 
vering, Commissioner of Internal Revenue, and No. 6221, 
Guy T. Helvering, Commissioner of Internal Revenue, Pe¬ 
titioner, vs. Helen Beatrice (Duveen) Crocker, Frederick 
Clifton and Archibald Edward Churcher, Executors of the 
Estate of Louis Joel Duveen, Deceased. Court of Appeals, 
District of Columbia. Filed Apr. 30, 1934. Henry W. 
Hodges, Clerk. 
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(Emirt of Appeals 

OF THE DISTRICT OF COLUMBI 


r 


April Term, 1934 

No. 6220 


HELEN BEATRICE (DUVEEN) CROCKER, FRED¬ 
ERICK CLIFTON AND ARCHIBALD EDWARD 
CHURCHER, EXECUTORS OF THE ESTATE OF 
LOUIS JOEL DUVEEN, DECEASED, PETITIONERS, 

vs. 

GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, RESPONDENT. 


Appeal front the Board of Tax Appeals. 

Brief for Petitioners (Taxpayers) 

l 

This brief is devoted to supporting the errors assigned 
by the taxpayers in their petition for review jxi No. 6220. 
The taxpayers’ brief in support of the decision of the 
Board of Tax Appeals on the points assigned as error by 
the Commissioner will be filed by the taxpayers as respon¬ 
dents in No. 6221. 

i 

Previous Opinion in Case 

The only previous opinions in the present case are 
those of the United States Board of Tax Appeals on the 
merits (R. 69) reported in 28 B. T. A. 132, and on the 
motion for rehearing (R. 87). | 

i 

Jurisdiction of this Court 

This case is brought to this Court by petition for re¬ 
view filed by the taxpayers on December 11, ^933 (R. 96) 
pursuant to sections 1001 and 1002 of the Revenue 
Act of 1926, as amended. The Commissioned of Internal 


9 


Revenue likewise filed a petition for review on December 
8, 1933 (R. 91). Pursuant to section 1002(d), Revenue 
Act of 1926, the parties have stipulated that the decision 
of the Board of Tax Appeals herein should be reviewed 
by this Court. (R. 91, 95). 


Statement of Case 

The case involves the amount of federal estate tax due 
from the Estate of Louis Joel Duveen. a nonresident alien, 
who died March 4. 1920 (R. 71). The Board of Tax 
Appeals determined a deficiency in federal estate tax of 
§23,637.26 (R. 90). The taxpayers claim in this petition 
that there is no deficiency. The Commissioner claims in 
No. 6221 that the deficiency should be increased to $85,- 
881.38, the amount originally determined by him, except 
as to a penalty of 25% for failure to file the return on 
time, which penalty has been compromised and disposed 
of (R. 73). 

The questions presented in No. 6220 are 

1. Is the assessment and collection of the asserted 
deficiencv barred by the statute of limitations? 

2. Is the contract right, which the decedent had. to 
purchase certain stock in a New York corporation at less 
than its value at date of death, a right valued at 8112,- 
853.31, part of the decedent's gross estate which at the 
time of his death was situated in the United States for 
estate tax purposes? 

3. Is section 403(b) (1) of the Revenue Act of 1918, 
which purports to limit the amounts of deductions from 
the gross estate of a nonresident decedent to 10% of the 
gross estate situated in the United States constitutional as 
applied to the estate of the decedent? (R. 97) 

Assignments of Error Relied on 

1. The Board of Tax Appeals erred in not determin¬ 
ing that the assessment and collection of the deficiency as¬ 
serted bv the Commissioner of Internal Revenue were bar- 
red by the statute of limitations. 


2. The Board of Tax Appeals erred in determining 
that the amount of $112,853.31, or any other amount re¬ 
presenting the difference between the balance due under 
the decedent's contracts for the purchase of stock and 
the fair market value of the balance of thd stock not 
paid for at the date of death, was part of thp decedent’s 
gross estate which at the time of his death Ayas situated 
in the United States for federal estate tax purposes. 

I 

3. The Board of Tax Appeals erred in not determin¬ 
ing that section 403(b)(1) of the Revenue Act of 1918, 
as applied to the decedent's estate by the Board of Tax 
Appeals, was unconstitutional and void und^r the Fifth 
Amendment of the Constitution of the United States (R. 
99, 100). 

Statutes and Regulations Involved 
Section 402, Revenue Act of 1918: 

“That the value of the gross estate of the dece- 
dent shall be determined by including the value 
at the time of his death of all property, real or 
personal, tangible or intangible, wherever situated— 

I 

“(a) To the extent of the interest therein of the 
decedent at the time of his death wh^ch after his 
death is subject to the payment of the charges 
against his estate and the expenses of its adminis¬ 
tration and is subject to distribution as part of 
his estate; * * *” j 

| 

Section 403, Revenue Act of 1918: ! 

j 

“That for the purpose of the tax the value of 
the net estate shall be determined— 

i 

i 

* * * * 

i 

i 

“(b) In the case of a nonresident, by deduct¬ 
ing from the value of that part of hid gross estate 
which at the time of his death is situated in the 
United States— 


4 


“(1) That proportion of the deductions specified 
in paragraph (1) of subdivision (a) of this section 
which the value of such part bears to the value of 
his entire gross estate, wherever situated, but in no 
case shall the amount so deducted exceed 10 per 
centum of the value of that part of his gross estate 
which at the time of his death is situated in the 
United States; 

* * * * 


“(3) * * # 

For the purpose of this title, stock in a 
domestic corporation owned and held by a nonresi¬ 
dent decedent, and the amount receivable as insur¬ 
ance upon the life of a nonresident decedent where 
the insurer is a domestic corporation, shall be deem¬ 
ed property within the United States, and any 
property of which the decedent has made a transfer 
or with respect to which he has created a trust, 
within the meaning of subdivision (c) of section 
402, shall be deemed to be situated in the United 
States, if so situated either at the time of the 
transfer or the creation of the trust, or at the time 
of decedent's death.” 

Section 1009, Revenue Act of 1924: 

“(a) Except as provided in sections 277, 278, 
310, and 311, and subdivisions (b) and (c) of this 
section, all internal-revenue taxes shall, notwith¬ 
standing the provisions of section 31S2 of the Re¬ 
vised Statutes or any other provision of law, be 

assessed within four vears after such taxes became 

%/ 

due, and no proceeding in court for the collection 
of such taxes shall be begun after the expiration 
of five vears after such taxes became due. 

V 

“(b) In case of a false or fraudulent return 
with intent to evade tax, of a failure to file a re¬ 
quired return, or of a willful attempt in any manner 
to defeat or evade tax, the tax may be assessed, or 
a proceeding in court for the collection of such tax 
may be begun without assessment, at any time.” 


Article 60, Regulations 37 (revised 1919) 

“Situs of property.—The situs of property, both 
real and personal, for the purpose of tlfe tax is its 
actual situs. Stock in a domestic corporation, and 
insurance payable by a domestic insurance company, 
constitute property situated in the United States, 
although owned by, or payable to. a nopresident. A 
domestic corporation or insurance company is one 
created or organized in the United States. Bonds 
actually situated in the United States,! moneys on 
deposit with domestic banks and moneys due on open 
account by domestic debtors constitute property sub¬ 
ject to tax. * * * ” I 

i 

I 

Outline of Argument 

1. Assessment of anv deficiency in estate tax was 

«/ %- j 

barred by the statute of limitations prior to the mailing 
of the notice of deficiency. Under section 1009, Revenue Act 
of 1924, the time for making additional assessments ex¬ 
pired on March 4, 1925. four years after the jtax was due 
and the time for bringing suit expired on March 4, 1926, 
five years after the tax was due, both datei being long 
prior to the sending of the notice of deficiency on 
August 10. 1927. The exception to the statute in case of 
“a failure to file a required return” does not ^pply because 
a complete return in the required form was tiled on June 
29, 1925. The expression “required return” Refers to the 
form and content of the return and not to the time of filing. 
The fact that such return was a late return d|)es not mean 
that there was “a failure to file a required Return.” This 
phrase does not mean the same as the phrase “a failure to 
file a return within the time required by la>V” used else¬ 
where in the same statute and in later statutes. The 
government had ample time to sue within the ordinary 
statutory period after the return was filedj 

2. In providing that the net estate of ^ nonresident 
decedent should be determined by making certain deduc¬ 
tions from the value of that part of his gross estate which 
at the time of his death was situated in the Ignited States, 
Congress did not intend to treat as situated in the United 
States intangible personal property such £s decedent's 


contract right to purchase stock in Duveen Brothers, Inc., 
a New York corporation. This contract right, worth §112,- 
853.31, had its situs at the domicile of the decedent and 
was there subject to taxation. It was not a generally ac¬ 
cepted principle in February 1919, when the Revenue Act 
of 1918 was enacted, nor is it a generally accepted prin¬ 
ciple today, that the situs for tax purposes of a valuable 
contract right to purchase stock of a corporation is at 
the location of the stock certificates or at the location of 
the contract rather than at the domicile of the owner. 
The Treasury regulations have never provided that intangi¬ 
ble personal property of this character had a situs apart 
from the domicile of the owner. The exceptions to the 
general presumption that the situs of intangible personal 
property was at the domicile of the owner, which were 
generally accepted in 1919. were with respect to specialties, 
bonds, stocks, mortgages, bank deposits and the like and 
business credits, the exception to the general rule in each 
case being based upon special considerations applicable 
to such classes of property and not applicable to simple 
purchase contracts. No such exception to the general rule 
has ever been established with respect to simple contracts. 
Congress therefore did not intend to treat as situated in 
the United States a contract right to purchase stock of 
a domestic corporation merely because the stock certificates 
or the contract itself were physically within the United 
States. 

3. The provision of section 403(b)(1) of the Revenue 
Act of 191S limiting the deductions, in the case of a non¬ 
resident, to an amount not in excess of 10% of the value 
of that part of his gross estate which at the time of his 
death is situated in the United States, is unconstitutional. 
The arbitrary 10% limitation on deductions results in 
estate taxes which are capricious, discriminatory and con- 

fiscatorv and are measured bv a fictitious net estate. Such 
•/ % 

provision is unconstitutional if the due process clause of the 
Fifth Amendment applies. The decision that such pro¬ 
vision is constitutional, made in City Bank Farmers Trust 
Company, Executor (Voronoff will) v. Bowers , 6S Fed. 
(2d) 909, certiorari denied 291 U. S. Preliminary Print— 
Number 4, p. VIII, is unsound. The due process clause 
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of the Fifth Amendment protects nonresident aliens from 
arbitrary, capricious and confiscatory taxation^ (Burnet v. 
Brooks, 288 U. S. 378; Russian Volunteer Fleet v. United 
States , 282 U. S. 481, 489) British citizens 
to hold personal property in the United Stat 
heirs and legatees are entitled to succeed to such prop¬ 
erty without discriminatory taxation under Article II, 
Treaty between Great Britain and the United States, 
March 2, 1899, 31 Stat. 1939. The fact that aj nonresident 
could escape such an arbitarary and confiscatory tax by 
removing, his property from the United States or selling 
it during his lifetime does not cure the invalidity of the 
statute or remove the protection of the Fifth Amendment. 
The 10% limitation in section 403(b)(1) of the Revenue 
Act of 1918 should, therefore, be disregarded in computing 
the deductions to be made from the gross estate in this 
case. 

Facts j 

Decedent died on March 4, 1920, an alieii and a non¬ 
resident of the United States (R. 71, 73). ilis will was 
admitted to probate on June 17, 1924 and the administra¬ 
tion of his estate vested in the petitioners as his executors 
(R. 71). On June 29, 1925, the petitioners fiied in dupli¬ 
cate an estate tax return in proper form which showed a 
tax of $93,610 (R. : 73). ' j 

j 

Facts re Statute otf Limitations Question 

The estate tax became due on March 4, 1921, one year 
after death (section 406, Revenue Act of 1918). Subject 
to certain exceptions, the statute of limitations on addi¬ 
tional assessments expired oh March 4, 1925, four years 
after the tax was due and the statute of limitations on 
suits expired on March 4, 1926, five years aftet the tax was 
due (section 1009, Revenue Act of 1924). 'the Commis¬ 
sioner’s deficiency notice was mailed on Aughst 10, 1927, 
over six years after the tax was due (R. 10 L The Com¬ 
missioner did not plead or prove that any of the statutory 
exceptions to the running of the statute df limitations 
applied. The return filed on June 29, 1925 ilvas not false 
or fraudulent with intent to evade the tax (R. 73). The 
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Board held that because the return, although in proper 
form, was a late return there was a “failure to file 
a required return” and that this statutory exception 
to the running of any statute of limitations applied 
(R. 80). 


Facts re Situs of Contract Right to Purchase Stock 

The decedent and Joseph Buveen on February 19, 1919 
had made a contract for the acquisition of certain common 
and preferred stock of Duveen Brothers, Tnc.. a New York 
corporation (R. 44, Exhibit A), and in a contract of May 
29, 1919 the respective interests of the purchasers were 
defined (R. 52, Exhibit B). Under these contracts, dece¬ 
dent was to acquire.2,565 shares of preferred stock and 
1,000 shares of common stock of Duveen Brothers, Tnc., 
(R. 71) for a total purchase price determined to be §682,- 
997.84 payable in instalments of which decedent, prior 
to his death, had paid §130,463.30, leaving $552,534.54 
still unpaid (R. 72). The Board of Tax Appeals held that 
there should be included in decedent's gross estate $157,- 
110.39 representing the value of the part of such stock 
which had been paid for by the decedent at the time of 
his death and which he therefore owned and held (R. 83). 
There is no controversv as to this item. In addition, the 
Board held that there should be included in decedent's 
gross estate as property situated in the United States 
at the date of his death the value of decedent's right to pur¬ 
chase the remainder of the stock contracted for but not paid 
for at the time of his death (R. 84). This contractual 
right was valued at $112,853.31, the excess of the value 
of the stock not yet paid for over the unpaid bal¬ 
ance of the purchase price. The taxpayers contend that 
this contract right was intangible personal property not 
situated in the United States at the date of death and 
hence not subject to the tax. The decedent also owned out¬ 
right 1,900 shares of common stock and 2,672 shares of 
preferred stock of Duveen Brothers, Inc. (R. 71) which 
were included in the gross estate and as to which there 
is no controversy. 

The contract of February 19, 1919 (R. 44) was between 
the executors of Henry J. Duveen on the one hand and 
Joseph and Louis J. Duveen on the other. The certificates 
of stock owned by the estate of Henry J. Duveen were on 
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deposit with, the Guaranty Trust Company off New York 
under an agreement of April 10, 1918 among all the stock¬ 
holders of the corporation, which limited and restricted the 
transfer of such shares (R. 57, Exhibit C). A copy of the 
purchase agreement of February 19, 1919 (R. 44) was 
lodged with this depositary as provided for in the contract 
(Article Seventh), but the record is silent as to the location 
of the original or duplicate originals of such contract. 
Louis J. Duveen carried on no active business in the 
United States and after 1911 was in the United States 
but once (R. 78). His interest in the commbn and pre¬ 
ferred stock of Duveen Brother's, Inc., was a minority 
interest (R. 74). j 

Facts re Deductions and 10% Limitation 

The Commissioner’s sixtv-dav letter showed decedent’s 

«. V 

gross estate wherever situated as §2,501,045.31, the gross 
estate situated within the United States as j|?2,365,010.94 
and allowed deductions from the latter figure of 10% 
thereof, or §236,501.09, pursuant to section 403(b)(1) 
of the Revenue Act of 1918, although the debts alone, as 
determined by the Commissioner were §969,88^.12 (R. 12). 

The Board of Tax Appeals reduced the grbss estate so 
determined by §552,536.30, this being the difference be¬ 
tween §822,500 (1,000 shares of common at §566 and 2,565 
shares of preferred at §100), included by the Commissioner 
with respect to the stock subject to the contract (R. 72) 
and §269,963.70, the total of the two amounts ofc §157,110.39 
(the stock owned and held) and §112,853.31 ^the contract 
right), included by the Board (R. 83). The Board thus 
reduced the gross estate wherever situated to §1,948,509.01 
and the gross estate situated in the United States to §1, 
812,474.64 or 93.01854 % of the total gross estate. The 
Board allowed the deduction of but §181,247.46, 10% of 
the gross estate situated in the United States (R. 87). 

If the 10% limitation is held invalid and disregarded, 
the estate would be entitled under the rulings of the Board 
as to situs of property, and section 403(b)(1), Revenue 
Act of 1918, to deduct from the gross estate situated in the 
United States 93.01854% of the debts, admiitistration ex¬ 
penses and other deductions. Such percentage would be 
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somewhat reduced if the contract right is held not to have 
a United States situs. The amounts of such debts and 
expenses are shown in detail in the federal estate tax return 
introduced in evidence and are stipulated to be correct 
(R. 72, 73) and amounted to §364,434.71 (R. 86) ex¬ 
clusive of the unpaid balance on the stock purchase con¬ 
tract. Any such percentage of such items would far exceed 
the §181,247.46 allowed as deductions by the Board of Tax 
Appeals. The exact proportion of such amounts deductible 
from the United States estate, if the 10% limitation is dis¬ 
regarded as unconstitutional, can only be determined in the 
light of the final decision as to the items to be included 
in decedents gross estate and the situs of such items. 


Argument 

I. Assessment of any deficiency in estate tax teas 
barred by the statute of limitations prior to the 
mailing of the notice of deficiency. 

The taxpayer maintains that, prior to the sending of 
the defiicency letter on August 10, 1027, the Commissioner’s 
power to make any additional assessment of estate tax in 
this case was barred by the statute of limitations. The 
applicable statute of limitations was section 1000 of the 
Revenue Act of 1024 which required such assessments to 
be made within four years after the tax teas due, a period 
which expired on March 4, 1025. The statute does not 
apply, however, in case of “a failure to file a required re¬ 
turn,” and the Board of Tax Appeals held that the com¬ 
plete estate tax return filed by the executors on June 20. 
1925 was not “a required return” within the meaning of 
this statute solelv because it was filed after the films: date 
fixed bv the regulations. The ordinary statute of limita- 
tions on suits for additional taxes did not expire until 
March 4, 1926, over eight months after the complete 
return was filed. The sole question on this point is 
whether there is “a failure to file a required return” 
where the return is a late return. 

The taxpayers’ contention is that the statutory phrase 
“a failure to file a required return” does not mean “a 
failure to file a return within the time required by law,” 
and that there was no failure to file a required return 
in this case. 
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The Revenue Act of 1918, in effect at the date of 
the decedent’s death, made no specific provision for limita¬ 
tions with respect to the assessment of estate taxes but 
the general provisions of section 3182 R. S. required such 
assessments to be made within fifteen months after the 
due date, March 4, 1921. Before the expiration of this 
period the Revenue Act of 1921 was enactedj (November 
23. 1921), which provided in part as follows: 

“Section 1320. No suit or proceeding for the 
collection of any internal revenue tax shall be begun 
after the expiration of five years from the time such 
tax was due, except in the case of fraud with intent 
to evade tax or wilful attempt in any manner to 
defeat or evade tax * * (Italics supplied) 

Section 1322 provided ! 

“That all internal revenue taxes, except as pro¬ 
vided in section 250 of this act, shall, hot withstand¬ 
ing the provisions of section 3182 of the revised 
statutes or any other provision of law he assessed 
within four years after such tax has become due, 
but in the case of fraud with intent to evade tax 
or wilful attempt in any manner to defeat or evade 
such tax mar be assessed at anv time.” (Italics sup- 

plied) J 

Under these provisions, since the estate ta£ became due 
on March 4, 1921, the time for making assessments of addi¬ 
tional estate tax would expire on March 4, 1925 and the 
time for beginning suit would expire on March 4, 1926. The 
fact that the return was filed late would not affect the 
matter. 

On June 2, 1924, when such period of limitations on as¬ 
sessments had but nine months more to run, the Revenue 
Act of 1924 was enacted. Section 316 of that Act provided 
that the period of limitation for the estate taxes imposed 
by prior revenue acts, including the Revenue) Act of 1918, 
should be that prescribed in section 1009. Section 1009 
of the Revenue Act of 1924 provides 

! 

“(a) Except as provided in sections 277, 278, 
310. and 311 and subdivisions (b) and (c) of this 
section, all internal revenue taxes shall, nothwith- 
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standing the provisions of section 3182 of the re¬ 
vised statutes or any other provision of law, be as¬ 
sessed within four years after such taxes became due, 
and no proceedings in court for the collection of 
such taxes shall be begun after the expiration of 
five vears after such taxes became due. 

“(b) In case of a false or fraudulent return with 
intent to evade tax, of a failure to file a required 
return, or of a willful attempt in any manner to 
defeat or evade tax, the tax may be assessed or a 
proceeding in court for the collection of such tax 
mav be begun without assessment at anv time. * * *” 
(Italics supplied) 

Sections 277 and 278 deal with income taxes. Sections 310 
and 311 deal with estate taxes under the 1924 Act. Sub¬ 
division (c) of section 1009 deals with the collection of 
timelv assessments. 

Under this section, therefore, the statute of limitations 
on assessments ran on March 4. 1925 and the statute of 
limitations on suits ran on March 4, 1926, unless some 
one of the exceptions in subdivision (b) applied. 

Although the Commissioner did not plead or attempt 
to prove that any of these exceptions applied, the Board 
of Tax Appeals held that there was “a failure to file 
a required return” because of the fact that the return was 
not filed on or before March 4, 1921, one year after death 
as required by the regulations, but on June 29, 1925. Uso 
claim has been made that any other exception in sub¬ 
division (b) of section 1009 has any possible application 
and it is stipulated that the return was not false or 
fraudulent. (R. 73) 

What was 1 the “required return” in this case? The 
statute (section 404, Revenue Act of 1918) provides 

“The executor shall also, at such times and in such 
manner as may be required by regulations made 
pursuant to law, file with the collector a return 
under oath, in duplicate, setting forth (a) the value 
of the gross estate of the decedent at the time of 
his death or, in case of a nonresident, of that part 
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of his gross estate situated in the United States; 
(b) the deductions allowed under section 403; (c) 
value of the net estate of the decedeiit as defined 
in section 403, and (d) tax paid or payable thereon; 
or such part of such information as may at the 
time be ascertainable and such supplemental data 
as may be necessary to establish the correct tax.” 

i 

i 

l 

Article 88 of Regulations 37 (revised 1019) provides 

i 

“Return of nonresident estates.—A return on Form 
706 must be filed in duplicate with the (pommissioner 
of Internal Revenue, Washington, D. C. within a 
year from the date of death if any part of the gross 
estate of the decedent was situated iit the United 
States at the time of death.” J 

The executors did file such a return on form 706, setting 
forth the information required (R. 72, 73, 44). We main¬ 
tain that this was the “required return” even though it 
was a late return. 

Obviously, the statutory requirement tl^at a return 
must be filed continues after the due date. The executor 
is under a duty to file a return even though he has not 
filed it on time. This is clearly indicated by section 3176 
R. S., as amended by section 1003 of the Revenue Act 
of 1924 which provides in part 

“In case of any failure to make and file a return or 
or list within the time prescribed by law, or pre¬ 
scribed by the Commissioner of Internal Revenue 
or the Collector in pursuance of law, the Commis¬ 
sioner shall add to the tax 25% of it^ amount, ex¬ 
cept that when a return is filed after such time and 
it is shown that the failure to file it: was due to 
a reasonable cause and not to wilful neglect, no 
such addition shall be made to the ta^.” 

If Congress had intended in section 1009 of the Rev¬ 
enue Act of 1924 to provide that there would be no statute 
of limitations where the return was filed after the due 
date, it would have used in the exception the phrase “a 
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failure to file a return within the time prescribed by law” 
instead of the statutory language “a failure to file a re¬ 
quired return.” In section 3176 R. S. (section 1003, Rev¬ 
enue Act of 1924), Congress twice used the phrase “in 
case of any failure to make a return or list within the 
time prescribed by law.” This was a phrase which had 
long appeared in the statutes, so that Congress well knew 
how to express such an intention. But, in section 1009 
of the same Revenue Act of 1924, it used the phrase “a 
failure to file a required return.” The contrast between 
the two phrases is so striking and so obvious that they 
cannot be construed to mean the same tiling. This contrast 
is emphasized by the fact that in section 1109 of the Rev¬ 
enue Act of 1926, which took the place of section 1009 
of the Revenue Act of 1924, the language of the 1924 Act. 
“a failure to file a required return,” is modified to read in 
the 1926 Act “a failure to file a return within the time 
required by law.” Congress thus deliberately changed the 
law on this point in the 1926 Act. This use of the different 
phrases in the same statute or in statutes in pari materia 
indicates a difference in intent. It is a general rule that 
a change in phraseology in a subsequent statute creates 
a presumption of a change in intent. (Spring City Foun¬ 
dry Co. v. Commissioner, 291 U. S. 656, (1934) ; Craw¬ 
ford v. Burke, 195 U. S. 176. 190 (1904) : Brewster v. Gage , 
280 U. S. 327, 337 (1930) ; U. S. v. Field, 255 U. S. 257, 265 
(1921) ; Johnson v. U. S. 225 U. S. 405, 415 (1912) ; U. S. 
v. Bashaic, 50 Fed. 749, 753 (1S92).) It is, furthermore, 
a general rule that an exception to a general statute of 
limitations should be strictly construed as the courts favor 
statutes of repose. ( Nauts v. Clyrner, 36 F. (2d) 207 
(1929). 

Under these principles, it is obvious that Congress in 
making an exception to the general statute of limitations 
in section 1009 of the Revenue Act of 1924 in case of “a 
failure to file a required return” did not mean that the ex¬ 
ception should be the case of “a failure to file a return 
within the time prescribed by law.” 

The phrase “a failure to file a required return” appar¬ 
ently originated in section 250(d) of the Revenue Act of 
1921. This section provides that income taxes under the 
1921 and prior revenue acts should be assessed within a 
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prescribed period “after the return was filed” but provided 
“that in case of a false or fraudulent return with intent 
to evade tax, or of a failure to file a required \return, the 
amount of tax may be determined, assessed and collected 
and a suit or proceeding for the collection of such amount 
mav be begun at anv time after it becomes due. * * * ” 

Under this provision, where the limitation runs from 
the date of filing the return, it has never beep suggested 
that there was no statute of limitations where the return 
was filed late. Generally, delinquent returns have been 
recognized as starting the statute of limitations under 
such provisions. Appeal of J. P. Bell Company, Inc., 3 B. 
T. A. 254; S. M. 3774, IV-2 C. B. 72. It has been tacitly 
assumed in other cases that a late return would start 
the statute running under section 250(d) of the Revenue 
Act of 1921. In G. C. M. 2256, VI-2 C. B. 90, (the General 
Counsel for the Bureau of Internal Revenue deft Is with the 
status of delinquent returns later held to be false and 
fraudulent and obviously bases his discussion on the 
theory that these delinquent returns would have started 
the statute running even under section 250(d) of the Rev¬ 
enue Act of 1921, if they had not also been false and 
fraudulent returns. 

In Valent ine-Clark Company v. Commissioner, 52 F. 
(2d) 346, where a timely return was filed for a fiscal 
year ending in 1921, prior to the passage of the Revenue 
Act of 1921, Judge Booth deals with the question as to 
whether another return was required after the passage 
of that Act. In his discussion, he says: 

I 

“The return would unquestionably havd been valid 
and would have set the Statute of Limitations in 
motion if it had been filed the day after the ap¬ 
proval of the Revenue Act of 1921.” I 

i 

The facts show, however, that the return was due on April 
15, 1921 and if filed after November 23, 19211 the date of 
the passage of the Act, it would have been a delinquent 
return. 

In Annie P. Kountze, 17 B. T. A. 928, the Board held 
that an income tax return for the year 1917, due on March 
1, 1918 (see section 8(a), Revenue Act of 19jL6), but filed 
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on March 27, 1918, was a bar to any additional assessment 
after five years from March 27, 1918 under the provisions 
of section 250(d) of the Revenue Act of 1921. The Board 
said 

“In the present case the return -was filed on March 
27, 1918. The 5-year period therefore expired on 
March 27, 1923. There is no suggestion in this case 
that the return was false or fraudulent and the 
Commissioner has not shown the existence of anv 

4 . 

exception which would remove the case from the 
5-year operation of the statute.” 

In the companion case of Haddon, Executor , 17 B. T. A. 
956, the return for 1917 was filed on May 1, 1918. The 
Board followed the Kountse case and held the assessment 
was barred within five years after that date, saying 

“The difference in dates of the filing of the return 
and of the Commissioner’s final determination make 
no material difference in the two cases.” 

In neither case was it shown that there was an extension 
of time for filing the 1917 returns or that the returns were 
not delinquent returns but they were treated without 
question as “required” returns. 

Under section 250(d) of the Revenue Act of 1921, there¬ 
fore, it seems clear that a delinquent income tax return 
sets the statute of limitations in motion notwithstanding 
the exception in the statute in case of “a failure to file a 
required return.” The phrase must have the same meaning 
in section 1009 of the Revenue Act of 1924 and hence the 
fact that the estate tax return in this case was filed after 
its due date does not bring the case within the exception 
to the general statute of limitations. 

In passing upon this point in the decision below, the 
Board of Tax Appeals said 

“To say that the phrase ‘required return’ may be 
anything other than a timely return under the law 
or the Commissioner's regulations would, to all in¬ 
tents and purposes, strike the term ‘required’ from 
the Act.” (R. 81) 


17 


This is the only reason given for its decision and no 

r authority is cited. Obviously, this is unsound reasoning. 

A “required return’’ is a return setting forth the informa¬ 
tion as to the items of the gross estate, the deductions, the 
credits and the computation of the tax specified in section 

* 404 of the Revenue Act of 1918 and on the form prescribed 
by the Commissioner. It is a return in this form and 

* setting forth this information which is required by the 
statute. A tentative return or an incomplete return or an 
unsigned return or a return which did not in form sub¬ 
stantially meet the requirements of the statute would not 

A be “a required return” even though filed op time. Flor- 

shehn Brothers v. U. S., 280 U. S. 453 (1930) ; Lucas v. 

* Pilloid Lumber Co 281 U. S. 245 (1930). j 

„ The term “required return,” we submit, fipplies more 

naturally to the form and content of the return than it 
does to the date of filing. Certainly, a “required return” 

* can be filed after the due date of the return and a return 
filed on time but which was in improper forjn would not 
be a “required return.” The reason stated by the Board 
of Tax Appeals for its decision thus wholly fails to sup¬ 
port the strained and unnatural construction which it has 
given to the statutory language. 

In this case all but nine months of the existing limita¬ 
tion period on assessments had run, on Jjune 2, 1924 
when the Revenue Act of 1924 was adopted. The Board of 

> Tax Appeals held that this Act wholly removed any 
statute of limitations in a case where a delinquent estate 
tax return was filed, although the previous statute, which 
contained no such exception, had almost expired. An 
intent to remove forever the bar of a statute which 
had almost expired is not to be imputed to Congress 

^ unless it is clearly expressed. (Russell v. U. S., 27S 

U. S. 181 (1929). Under section 1009 of the Rev¬ 

enue Act of 1924, as construed by the taxpayers, the 
Commissioner still had until March 4, 1925 to make a$- 
sessments and until March 4, 1926 to sue for any addi¬ 
tional tax and on June 9, 1925 the Commissioner was 

v given full information about the estate by the complete 

> return filed on that date. The Commissioner thus not 
only had a period after the tax was due <j>f four years 
within which to assess and five years within which to 
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sue, as contemplated by section 1009, but he was fur¬ 
nished with complete information about the estate over 
eight months before the time to sue expired and he took no 
action within this period. 

Possibly the Commissioner's real objection is to the 
legislative practice of dating the statute of limitations 
from the time the tax was due instead of from the time 
the return was filed, which is the test in the more recent 
statutes. But under the Revenue Acts of 1918, 1921 and 
1924, Congress provided that the statute of limitations 
wfith respect to estate taxes should run from the time the 
tax teas due and it was the Commissioner's duty to deter¬ 
mine and collect the taxes within this period, whether 
or not a return was filed, and to make a return for the 
taxpayer from his own knowledge and from such informa¬ 
tion as he could obtain (section 3176 R. S.), or he could 
sue or assess without any return having been filed ( U. S. 
v. Haar, 27 F. (2d) 250). 

It is true that under section 1009 of the 1924 Act. 
the statute did not run if no return was ever filed. But 
Congress clearly intended that the normal period of the 
statute of limitations running from the time the tax was 
due should apply where a return in proper form was filed 
and the Commissioner had ample time to act before such 
normal period expired. If Congress intended that a late 
return should be wholly disregarded and such a case 
treated as if no return had been filed, it would have clear¬ 
ly so provided as it did in later acts. The intention of Con¬ 
gress to make the statute run from the due date of the 
tax must be given effect whether or not one agrees that 
this was the best possible system of limitations which 
Congress might have devised. 

The ruling of the Board that the filing of a return 
after the time prescribed by law or regulation consti¬ 
tutes “a failure to file a required return” not only does 
violence to the language used by Congress, but will have 
the effect of removing any statute of limitations whatso¬ 
ever in every income tax case for 1923 and prior years 
where there was a late return, no matter how short the 
period of delinquency, and the ordinary statute of limita¬ 
tions expired while section 250(d) of the Revenue Act of 
1921 was in effect. It will also have the effect of remov- 
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ing any statute of limitations in every estate tax case 
where a late return was filed and the normal statute of 
limitations expired while section 1009 of the Revenue Act 
of 1924 was in effect. These results would follow if such 
returns were but a single day late. 

It is submitted that when Congress provided in section 
1009, Revenue Act of 1924 that the statute of limitations 
should not run in case of “a failure to file a | required re¬ 
turn,” it did not mean and did not sav that jsuch statute 
of limitations should not run in case of “a failure to file 
a return within the time prescribed by law;” nor did it 
intend or say that all protection of the statute of limita¬ 
tions should be forever removed in such casei merelv be- 

t 

cause the return was filed after the due date. 

On August 10, 1927, when the Commissioner issued 
his notice of deficiency in this case, thereto rel the statute 
of limitations on both assessments and suits jhad expired, 
and the defiicency was barred. 

IT. In ;providing that the net estate of a nonresident 
decedent should he determined by making cer¬ 
tain deductions from the value of that part of 
his gross estate which at the time of his death was 
situated in the United States, Congress did not 
intend to treat as situated in the United States 
intangible property such as decedent’0 contract 
right to purchase stock in Duveen Brothers, Inc., 
a New York corporation. 

At the date of his death, decedent owned a contract 
right to purchase stock in Duveen Brothers, Inc., a New 
York corporation (R. 44, Exhibit A). The Board of Tax 
Appeals held that decedent did not own the kock not yet 
paid for but merely had a contract right to purchase such 
stock. (R. 82) Whether or not this was the correct con¬ 
struction of the contract is the issue in No. 6221 and 
will be considered in taxpayers 7 brief in that Case. 

The stock certificates to which this contract related 
were deposited with Guaranty Trust Company in New 
York and a copy of the contract was on file with that 
company (R. 68). The record is silent as toj the physical 
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location of the original of this contract. The Board of Tax 
Appeals valued this contract right to purchase the stock 
not yet paid for at $112,853.31 and held that this prop¬ 
erty was intangible personal property but should be re¬ 
garded as situated in the United States because all the 
physical evidences of such intangible property were situ¬ 
ated in the United States (R. 84). This asset was subjected 
to Estate Duty in England, at the domicile of the dece¬ 
dent (R. 69). 

The taxpayers submit that Congress did not intend 
that a chose in action of this character should be regarded 
as situated at the location of the physical evidences of 
such right rather than at the domicile of the owner and 
that the generally accepted principles as to situs of intangi¬ 
ble personal property accepted at the time the Revenue 
Act of 1918 was adopted do not justify such a construction 
of the statute. 

The statute (section 403(b), Revenue Act of 1918) 
merely provided that for the purpose of the tax the value 
of the net estate should be determined 

“(b) in the case of a nonresident by deducting 
from the value of that part of his gross estate which 
at the time of his death is situated in the United 
States—” 

certain deductions. The only specific provision of the 
statute as to the situs of property is the provision of 
section 403(b) (3) reading 

“For the purpose of this title stock in a dom¬ 
estic corporation owned and held by a nonresident 
decedent and the amount receivable as insurance 
upon the life of a nonresident decedent where the 
insurer is a domestic corporation, shall be deemed 
property within the United States * * 

If such a statute were enacted today it would be per¬ 
fectly clear that without some further specific statutory 
provision Congress did not intend by such provision to 
regard as having a situs apart from the domicile of the 
owner intangible personal property such as a contract 
right to purchase stock. (Farmers Loan and Trust Com- 
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'party v. Minnesota, 280 U. S. 204 (1930); Baldwin v. 
Missouri, 2S1 U. S. 586 (1930) ; Beidler v. South Carolina, 
282 U. S. 1 (1930) ; First National Bank of Boston v. 
Maine, 284 U. S. 312 (1932) ) Xo question of “business 
situs” is involved as the record affirmatively shows that the 
decedent carried on no business in the Unite4 States (R. 
103). His interest in the stock of Duveen Brothers, Inc. 
was a minority interest (R. 74). 

The principles to be adopted in construing the Rev¬ 
enue Act of 1918 (enacted February 24, 1919) jjire, however, 
authoritativelv laid down in Burnet v. Brooks , 288 U. S. 

v i 

378 (1933), which construed similar provisions of the 
Revenue Act of 1924. The Supreme Court theife said 

i 

“In interpreting this clause, regard ihust be had 
to the purpose in view. The Congress 
ing its taxing power. Defining the s 
exercise, the Congress resorted to a gei 
tion referring to the situs of the pr 
statute made no distinction between 
intangible property. It did not except intangibles. 
It did not except securities. Save as Stated, it did 
not except debts due to a nonresident from resi¬ 
dent debtors. As to tangibles and intangibles alike 
it made the test one of situs, and we think it is 
clear that the reference is to property which, ac¬ 
cording to accepted principles, could 4 e deemed to 
have a situs in this country for the purpose of the 
exertion of the federal power of taxation. Again, 
so far as the intention of the Congress is concerned, 
we think that the principles thus impliedly invoked 
by the statute were the principles theretofore de¬ 
clared and then held. It is quite inadmissible to 
assume that the Congress exerting federal power 
was legislating in disregard of existing doctrine, or 
to view its intention in the light of] decisions as 
to state power which were not rendered until several 
vears later.” 

- | 

The question is therefore whether in February 1919 it 
was a generally accepted principle that the situs for tax 
purposes of a valuable contract right to purchase stock 


was exercis- 
ubject of its 
ieral descrip- 
pperty. The 
tangible and 


99 


of a corporation was at the location of the physical evi¬ 
dences of snch right (that is, the location of the stock 
certificates or the contract) rather than at the domicile 
of the owner. Consideration of the authorities prior to 
February 1919 will clearly show that such was not the 
case. 

The regulations of the Treasury Department as to estate 
taxes did not in 1919 and do not now provide that a 
contract right to purchase stock of a corporation is to be 
regarded as situated at the location of the contract or the 
location of the stock certificates. The first regulations 
(Article VI, Regulations 37, October 10, 1910) merely 
repeated the express statutory provisions that stock of a 
domestic corporation was situated in the United States for 
estate tax purposes without regard to the location of the 
certificates. The next regulations (Article XVI, Regula¬ 
tions 37, revised May 1917) provided that bonds of a dom¬ 
estic corporation, as well as stock, had a situs in the 
United States irrespective of the location of the bonds or 
stock certificates. This ruling was modified by Treasury 
Decision 2530 (October 8. 1917) holding that the situs 
of bonds of d, domestic corporation was at the physical 
location of the bonds. The remilations under the 1918 

V- 

Act (Article 60, Regulations 37, revised 1919) treated as 
having a situs in the United States stock in a domestic 
corporation, insurance payable by a domestic corporation, 
bonds actually situated in the United States, money on de¬ 
posit with domestic banks and money due on open account 
by domestic debtor's. (See page 5 supra). In the later- 
acts, bank deposits and insurance were specifically excepted 
from the estate tax in cases of nonresident decedents but 
except to reflect these statutory changes the later regula¬ 
tions followed closely the 1919 regulations. (See Article 
53, Regulations 63, 1922 edition: Article 50, Regulations 6S, 
1924 edition; Article 50, Regulations 70, 1926 edition; 
Article 50, Regulations 70, 1929 edition.) In none of these 
regulations is it provided that a contract for the purchase 
of intangible personal property is to be regarded as situ¬ 
ated at the place of the physical location of the contract 
or of the documents evidencing the property right rather 
than at the domicile of the owner. The statutes as con¬ 
strued by the Treasury Department do not therefore sup- 
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port the decision of the Board of Tax Appeals as to the 
situs of this intangible personal property, hor do they 
reflect any “accepted principle" that the situs of such a 
contract right was at the location of the stock certificates 
or the contract. 

As a matter of general law, the long established gen¬ 
eral rule was that the situs of personal property was at 
the domicile of the owner, this rule being embodied in the 
maxim mobilia sequuntur personam. While Exceptions to 
this general presumption had become more of less clearly 
established, there was no such exception established with 
respect to the right of a purchaser under a contract to buy 
intangible personal property such as corporate stock. Nor 
do we find any decisions indicating that any authority at¬ 
tempted to hold that such property had a sitiis apart from 
the domicile of the owner merely because thE contract it¬ 
self or the property to which the contract related were 
located in the taxing jurisdiction. 

It is difficult to summarize the state of the law in 1910 
and an examination of the decisions with respect to other 
classes of personal property does not throw much light 
on the problem here involved. The state of the law' is dis¬ 
cussed in detail at pages 73 to 125 of Harding on Double 
Taxation of Property and Income (1933) as affecting 
various classes of intangible personal property. 

A brief summary of the decisions as to various classes 

of intangible personal property is as follow's: 

i 

Ordinary debts (other than bank deposits) w'ere not 
generally regarded as taxable merely becausE of the resi- 
deuce of the debtor in the taxing jurisdiction. The cases 
are collected in 42 A. L. R. 357. Nor was jthe fact that 
personal property, which secured payment of a debt, w'as 
located within the state regarded as giving fhe state jur¬ 
isdiction for the taxation of the debt itself. (*f Mate y. Chad¬ 
wick, 133 Minn. 117 (1916) : In re Fearing, 200 N. Y. 340 
(1911): Fuller v. South Carolina Tax Commission, 128 
S. C. 14 (1924) ) | 

As to business credits, however, arising in connection 
with a regular continuous business carried ofi in the state 
involving the investment and reinvestment jof capital in 
the jurisdiction for profit, such assets werE regarded as 
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having a business situs and as taxable. (New Orleans v. 
Stempel, 175 U. S. 309 (1899)) The decisions as to busi¬ 
ness situs did not depend on the location of the documents 
(Bristol v. Washington County, 177 U. S. 133 (1900) ; 
State Board of Assessors v. Comptoir National D'Fscompte, 
191 U. S. 388 (1903)), nor upon the domicile of the debtor 
(Marshall-Wells Hardware Co. v. Multnomah County , 58 
Ore. 469 (1911)), but on the location of the business 
giving rise to such credit. (See cases collected in 76 A. L. 
R. 806 (1932) ) Notwithstanding these general rules, the 
Treasury Department held in Article 60. Regulations 37. 
revised 1919. that money due on open account by domestic 
debtors was to be regarded as having a situs in the 

c c* 

United States without qualification as to whether or not 
such credits had a business situs. 

Corporate bonds were not originally regarded as tax¬ 
able at the domicile of the obligor. (State Tax on Foreign 
Held Bonds, 15 Wall 300 (1873)). It was held in Buck 
v. Beach, 206 U. S. 392 (1907) that the physical presence 
of negotiable notes in Indiana did not give that state jur¬ 
isdiction to impose a property tax thereon. It was, how¬ 
ever, held in Wheeler v. Sohmer, 233 U. S. 434 (1914) 
(overruled in Baldwin v. Missouri, 281 U. S. 586 (1930)). 
that negotiable instruments should be regarded as having 
a situs at the location of the instrument for inheritance 
tax purposes, but in so holding the court assumed that the 
presence of a deed or simple contract would not support 
a tax on the land or the value of the contract. The Treas¬ 
ury Department held in T. D. 2530 (1917) and in the 1919 
regulations that bonds should be regarded as having a 
situs at the physical location of the bonds. 

The rule as to bank deposits was established in Black- 
stone v. Miller , 188 U. S. 189 (1903) which was not over¬ 
ruled until 1930 by Farmers Loan and Trust Co. v. Minne¬ 
sota, supra. Under Blackstone v. Miller it was held that 
bank deposits were subject to a state inheritance tax at the 
domicile of the debtor bank. But this decision rested in 
part, at least, on the nature of a bank deposit and its 
close analogy' to cash. In line with this decision the 
Treasury Department held that such bank deposits were 
to be regarded as situated at the location of the bank 
(Article 60. Regulations 37 (1919)), but Congress there- 
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after excepted from the tax such bank deposits owned by 
a nonresident decedent not engaged in business in the 
United States (section 403(b)(3), Revenue Act of 1021). 

As to corporate stocks, the federal statute specifically 
provided that stock of domestic corporations had a situs 
in the United States irrespective of the location of the 
stock certificates. At that time it was generally well 
recognized that corporate stocks were taxable both at the 
domicile of the owner and at the state of incorporation, 
but there was no good authority for taxing such stock 
merely because of the physical presence of the stock cer¬ 
tificates, this theory being rejected in Matter of Euston, 
113 X. Y. 174 (1889) and Matter of James, 144 X. Y. 6 
(1894). The question of situs of stock of a foreign corpor¬ 
ation, a matter as to which the Treasury reflations were 
silent, was not decided until the decision of the Supreme 
Court in Burnet v. Brooks, 2S8 U. S. 37S (1933). In that 
case, the Court decided that if the stock certificates for 
stock in a foreign corporation were physically located in 
the United States such stock should be regarded as having 
a situs in the United States. This conclusion was based 
primarily on the fact that at the time the Revenue Act 
of 1924 was enacted, the statute there under consideration, 
it was well settled by the regulations that bofids physically 
in the United States were taxable and no svjfficient reason 
appeared for treating stock certificates differently from 
bonds. I 

In making this decision, the court relied on its earlier 
decision in DeGanay v. Lederer, 250 U. S^ 376, decided 
June 9, 1919, some three months after the passage of the 
Revenue Act of 1918. The Court there hejid that under 
the income tax law of 1913 imposing a tax on the net 
income from "all property owned within the United 
States by x>crsons residing elsewhere,” a nopresident alien 
was taxable on income from stocks, bonds, and mortgages 
physically located in the United States and jin the custody 
of an agent with authority to sell, invest! and reinvest. 
This was based on the general understanding that bonds, 
mortgages and certificates of stock are regarded as prop- 
ertv and not as merely evidences of the interests which 
they represent and that such classes of property may ac¬ 
quire a situs at a xdace other than the domicile of the 


owner. If at the time DeGanay v. Lederer was decided 

(June 9. 1919) the Supreme Court had regarded it as 

a generally accepted principle that even a simple contract 

right had a situs at the location of the contract, it would 

hardly have been necessary for it to write such an ex- 
«/ «. 

tended opinion in that case or to base its decision on the 
grounds that bonds, stocks and mortgages were commonly 
regarded as the property themselves and not as mere 
evidences of debt, that bonds, notes and mortgages could 
acquire a business situs apart from the domicile of the 
owner and that the securities under consideration in that 
case were held by an agent under a power of attorney which 
gave authority to the agent to sell, assign, transfer, invest 
and reinvest the proceeds in the management of the busi¬ 
ness and affairs of the principal. 

The Supreme Court had held that the mere presence 
in Kentucky of warehouse receipts for whisky exported 
did not furnish a basis for a property tax in Kentucky on 
the whisky or on the warehouse receipts themselves as 
property having a value equal to that of the whisky. 
(Selliger v. Kentucky, 213 U. S. 200 (1908)). And it had 
been held that Xew York could not impose an inheritance 
tax on the proceeds of life insurance payable to a non¬ 
resident alien's estate merely because the insurance policy 
was in Xew York at date of death. (Matter of Horn, 39 
Misc. (X. Y.) 133 (1902) ). 

Except as to specialties, bonds, negotiable instruments 
and the like, where the piece of paper itself might be 
regarded as the property, there was no clear authority 
that the mere presence of a document evidencing oAvnership 
of property conferred jurisdiction to tax the property or 
its transfer. Certainly there was no generally accepted 
principle that the presence in a state of a simple contract 
or of the personal property to which it related, gave 
jurisdiction to tax any property rights evidenced by that 
contract. 

It is true that many of these cases deal with the powers 
of the States to impose taxes and that it is iioav settled 
that the powers of the federal government are not as 
limited as the powers of the States. (Burnet v. Brooks, 
288 U. S. 378 (1933)). But the question for consideration 
is as to the generally accepted principles as to situs of 
property prevailing in 1919 in the light of Avhich Congress 
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enacted the statute. On this question, the cases referred 
to are the decisions which must be considered. 

None of these lines of decisions deals with property 
which can be regarded as closelv similar to a contract for 
the purchase of stock. In each class of case^ the courts 
have found some special circumstances or conditions for 
taking the property out of the general rule that the situs 
of personal property is at the domicile of the j)wner. The 
courts base their decisions on the nature of the property, 
such as a bank deposit which is closely analogous to cash 
or a stock certificate or a bond or real estajte mortgage 
commonly regarded as being itself property and something 
more than a mere evidence of indebtedness, or they have 
rested the case on the finding that the property was an 
asset in connection with an active local business which 
had acquired a business situs. There is no indication in 
any of these cases that a contract for the purchase of stock 
should be regarded as having a situs either atj the location 
of the contract or the location of the stock certificates. It 
can not be said that an ordinary purchase contract is 
commonly or generally regarded as being itself the property 
rather than a mere evidence of the chose in action. 


Furthermore, these lines of cases deal either with 
money demands, such as bank accounts or business credits, 
or with instruments, such as stocks, bonds, mortgages and 
negotiable instruments which are themselves commonlv re- 
garded as property. None of them deals with an asset such 
as a right to purchase which calls upon the purchaser to 
make substantial cash payments and has value solely be¬ 
cause the property to be acquired is wortjh more than 
the contract price. 

In view of this state of the authorities ill 1919, it can 
not be said that at that time it was a generally accepted 
and recognized principle that a contract right to purchase 
intangible personal property had a situs apart from the 
domicile of the owner at the location of the contract itself 
or at the location of the stock certificates to which the 
contract related. It cannot, therefore, properly be held that 
Congress, in requiring the net estate of a nonresident de¬ 
cedent to include that part of the gross estate which was 
situated in the United States, expressed ah intention to 
include in such net estate a mere contract right to purchase 
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in cases where the contract itself or the stock certificates 
to which the contract related were physically located in 
the United States. It is a well established principle of 
statutory construction that statutes levying taxes should 
not be extended “so as to embrace matters not specifically 
pointed out.” In case of doubt they are strictly construed 
against the government and in favor of the taxpayer. 
(Gould v. Gould, 245 U. S. 151 (1917) : U. S. v. Merriam, 
263 U. S. 179 (1923) : Iselin v. United States, 270 U. S. 245 
(1926)). 

The decedent's contract right to purchase additional 
stock in Duveen Brothers, Inc., was therefore intangible 
personal property, a chose in action, the situs of which 
was at the decedent's domicile, and was not part of the 
decedent's gross estate situated in the United States at the 
time of his death. 

• 

III. The provision of section //03(b) (7) of the Rev¬ 
enue Act of 1918 limiting the deductions in the 
case of a nonresident, to an amount not in ex¬ 
cess of 10 c /c of the value of that part of his 
gross estate which at the time of his death is 
situated in the United States, is unconstitutional. 

Section 403(b) (1) of the Revenue Act of 1918 provides 
in the case of a nonresident for the deduction from the 
value of that part of his gross estate which at the time 
of his death is situated in the United States of 

“That proportion of the deductions specified in 
paragraph (1) of subdivision (a) of this section 
which the value of such part bears to the value of 
his entire gross estate, wherever situated, but in 
no case shall the amount so deducted exceed 10% of 
the value of that part of his gross estate which at 
the time of his death is situated in the United 
States.” 

This arbitrary 10% limitation on deductions results in 
estate taxes which are capricious, discriminatory and con¬ 
fiscatory and are measured by a fictitious net estate. Tax¬ 
payers contend that this provision is unconstitutional under 
the due process clause of the Fifth Amendment. 


This provision was held to be unconstitutional by the 
District Court in City Bank Farmers Trust Company, 
Executor (Voronoff will), v. Bowers, 2 Fed. Supp. 883. 
But this decision was reversed by the Circuit Court of 
Appeals for the Second Circuit (68 F. (2d) 909 (1934)) 
and the Court held the statute constitutional. Petition for 
certiorari was denied by the Supreme Court on May 14, 
1934 (291 U. S. Preliminary Print No. 4, page VlII). The 
denial of certiorari by the Supreme Court did not, of 
course, constitute any expression of opinion by that Court 
on the merits of the question (United States j v. Carver, 
260 U. S. 482). We shall show below that th0 reasoning 
in the opinion of the Circuit Court of Appeals for the 
Second Circuit is wholly unsound. 

The arbitrary character of the statutory provision is 
patent and was conceded in the decision in the Voronoff 
case. Congress likewise recognized the arbitrary character 
of the 10% limitation provision and abandoned it in the 
later statutes imposing estate taxes. In House | Report No. 
2 of the 70th Congress, First Session, page 2^, the Ways 
and Means Committee said with respect to thi^ provision: 

“This limitation imposes substantial haifdship. For 
example, the attention of the Committee was brought 
to a case of a nonresident whose gro^s estate in 
the United States was valued at $600,0Q0 while his 
outstanding debts amounted to $400,000. Because 
of this limitation he was permitted a deduction of 
only $60,000 whereas in fact the deduction in all 
fairness should have been $400,000. Accordingly, 
the Committee recommends that this limitation be 
removed.” 

i 

See, also, Senate Report 960 of the same Congress, page 33. 

Although the tax imposed by this statute is a tax “upon 
the transfer of the net estate” and is to be computed on 
the basis of a percentage of “the value of the net estate,” 
the application of the 10% limitation on deductions results 
in many cases in imposing the tax on the transfer of a 
wholly fictitious net estate capriciously determined. If a 
nonresident had a gross estate of $1,000,000, all situated 
in the United States, and had debts and acLminstration 


expenses of $900,000, his true net estate would be $100,000. 
Under the statute, however, the deductions would be limit¬ 
ed to $100,000, so that the tax would be measured by a 
fictitious net estate of $900,000. The amount of the tax 
under the Revenue Act of 1918 would be $66,500, over 65% 
of the actual net worth of the decedent, although the 
maximum rate of estate tax was but 25%. In such a 
case the tax would be exactly the same amount so long 
as the debts and administration expenses were $100,000 
or more. 

Obviously. 1 such a tax is arbitrary and capricious. 
The tax on the transfer of decedent's net estate is measured 
by property which is not a part of the net estate but goes 
to pay creditors and administration expenses so that the 
tax is in fact measured by the property of another person. 
The statute establishes a conclusive presumption that the 
net estate is at least 90% of the gross estate, a presump¬ 
tion contrarv to fact in manv cases and bearing no reason- 
able relation to the actual facts. The statute arbitrarily 
discriminates between cases where the debts and admin¬ 
istration expenses are less than 10% of the gross estate 
and those where the debts and administration expenses 
exceed 10% of the gross estate. If the restrictions of the 
Fifth Amendment apply, such a tax is clearly unconsti¬ 
tutional. (Heiner v. Dorman, 285 U. S. 312: Nichols v. 
Coolidge, 274 U. S. 531: Hoeper v. State Tax Commis¬ 
sion, 284 U. S. 206: Schlesinqer v. Wisconsin, 270 U. S. 
230.) 

In the present case, the decedent's actual net estate 
wherever situated had a value of $1,584,074.30. Under 
the decision of the Board of Tax Appeals, the estate tax 
is measured by a fictitious net estate situated in the 
United States of $1,631,227.18. Under the contention of 
the Commissioner in No. 6221, by including in the gross 
estate the full value of the stock which the decedent had 
contracted to purchase and treating the unpaid purchase 
price as a debt, the tax would be measured by a fictitious 
net estate situated in the United States of $2,128,509.85. 
This is not a case, therefore, where it a question merely 
of denving certain deductions. The tax is measured under 
the statute by an amount in excess of the entire value 
of decedents net estate, wherever situated. The 10% limi- 
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tation as applied in the present case, therefore, reaches 
an arbitrary and capricious result, contrary to the actual 
facts. 

In the Voronoff case, the Court, although admitting the 
arbitrary and capricious nature of the statute and its 
probable invalidity as applied to residents, held chat it was 
constitutional as applied to nonresidents. The Court con¬ 
cluded that the constitutional restrictions did not apply 
with respect to nonresidents (a) because a Nonresident 
decedent could have avoided the injustice by selling his 
United States property after the statute was passed and 
before death, (b) because a nonresident alien had no rights 
as to property investments in the United States except 
to the extent freely granted by treaty, and (c) because the 
question was regarded as foreclosed by the decision in 
Burnet v. Brooks, supra. These three reasons are dis¬ 
cussed in inverse order. 

In Burnet v. Brooks, the Supreme Court expressly held 
that friendly aliens were protected in their property rights 
against arbitrary or confiscatory tax legislation by the 
provisions of the Fifth Amendment and expressly held that 
no question as to confiscatory or arbitrary legislation was 
involved in that case. The Court said: 

I 

“Respondents urge that constitutional restriction 
precluding the federal estate tax in question is found 
in the due process clause of the Fifth Amendment. 
The point, being solely one of jurisdiction to tax, 
involves none of the other consideration^ raised by 
confiscatory or arbitrary legislation inconsistent with 
the fundamental conceptions of justice which are em¬ 
bodied in the due process clause for thd protection 
of life, liberty and property of all persoNs—citizens 
and friendly aliens alike. Russian Volunteer Fleet 
v. United States, 282 U. S. 481, 489;! Nichols v. 
Coolidge, 274 U. S. 531, 542; Heiner v. tyonnan, 285 
U. S. 312, 326. If in the instant case the federal 
government had jurisdiction to impose the tax there 
is manifestly no ground for assailing it|” 

The Court merely decided that the United States had 
jurisdiction to tax in certain cases although th^ States had 
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no such jurisdiction to tax under similar circumstances. 

The Court most clearlv did not hold that the United States 
could tax nonresident aliens or their property in an arbi¬ 
trary, capricious or whimsical manner or tax a nonresident 
alien with respect to the property of another person. The 
Court clearly indicated in the provision quoted that the « 

United States could not tax even nonresident aliens “by 
confiscatory or arbitrary legislation inconsistent with the 
fundamental concepts of justice which are embodied in the 
due process clause.” 

In so holding the Court merely followed its decision 
in Russian Volunteer Fleet v. United States, 282 U. S. t 

481, 489, in which it held that a Russian corporation could 
not be deprived of property in the United States without 
just compensation, thus applying another clause of the 
Fifth Amendment. The Court there said 

“There was no legislation which prevented it (the 
Russian corporation) from acquiring and holding 
the property in question. The petitioner was an « 

alien friend and as such was entitled to the pro¬ 
tection of the Fifth Amendment of the Federal Con¬ 
stitution. Wong Wing v. United States, 163 U. S. 

228, 238: compare Yick TFo v. Hopkins, 118 U. S. 

356, 369: Santa Clara County v. Southern Pacific 
R. Co., 118 U. S. 394, 396: Truax v. Raicli, 239 U. S. 4 

33, 39: Terrace v. Thompson, 263 U. S. 197, 216: 4 

Home Insurance Company v. Dick , 281 U. S. 397, 

411” 

A British citizen had the right to hold personal property 
in the United States and to dispose of it by will or ^ 

otherwise and his heirs or legatees had the right to succeed * 

to such property “paying such duties only as citizens or 
subjects of the country where the property lies shall be 
liable to pay in like cases.” (Article II, Treaty between 
Great Britain and United States of March 2, 1899, 31 Stat. 

1939). The right of decedent to hold personal property * 

in the United States and of his legatees to succeed to it, J 

without discriminatory taxation, had been freely granted 
by treaty. It should be noted that section 403(b)(1) of 
the Revenue Act of 1918 applies to the estates of nonresi- 
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dent citizens as well as nonresident aliens. Clearly the non¬ 
resident citizen is entitled to the protection o^ the Fifth 
Amendment. If this statutory provision as to ponresident 
citizens is invalid, its application to nonresident aliens is 
contrary to the provisions of the Treaty. 

Finally the Court, in the Voronoff case, hold that no 
matter how arbitrary or discriminatory or confiscatory a 
statute imposing a death duty on the estate of a nonresi¬ 
dent may be, any grievance is removed if the nonresident 
had an opportunity to escape the application of the law 
after the law was passed and before death. jApparentlv 
the Court would not go so far in the case of a resident, 
even though a resident also could avoid the invalid tax 
by selling all United States property and becoihing a non¬ 
resident, but the Court thought that a nonresident who 
could sell or withdraw his United States investments 
without uprooting home ties could have n^ grievance 
against an arbitrary and confiscatory tax statute. This 
is a novel principle of constitutional law fori which the 
Court cites no precedent and which has broad implications. 
A constitutional safeguard is no safeguard at all if it does 
not apply while one is exercising his lawful rights and 
privileges and if it is to be declared impotent (because one 
could have escaped the need of its invocation by the surren¬ 
der of those lawful rights and privileges. Surely if there is a 
constitutional protection against confiscation Available to 
friendly aliens it is available to them while they lawfully 
hold property within the United States and it! is not viti¬ 
ated merely because they failed to sell or withdraw the 
property before the threat of confiscation was carried out. 
They have a right to demand that the threat shall not 
be carried out. 

The three reasons given by the Court in the Voronoff 
decision for withholding the protection of the Fifth Amend¬ 
ment in the case of nonresidents’ estates are thus clearly 
unsound and inapplicable. 

The arbitrary application of the statute is accentuated 
in this case if the Court adopts the contention of the 
Commissioner in Xo. 6221. The stock not y^t paid for, 
which the decedent had contracted to purchase, was worth 
$665,387.85 at date of death, and the unpaid purchase 
price was $552,534.54. The difference of $112,8q3.31 was the 
value of the purchase contract and the full value of the 
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decedent’s interest in this property on any theory. But 

the Commissioner contends that the full amount of $665,- 

387.85 should be included in the gross estate situated in 

the United States and that no deduction should be allowed 

for the unpaid purchase price of §552,534.54 since the 

other debts and administration expenses already exceeded 

10% of the gross estate in the United States. The decedent 

could have acquired ownership of this stock only by paying 

$552,534.54, an amount greater than his entire gross 

estate situated outside of the United States. Yet, under 

this statute, the Commissioner would impose a tax upon 

the estate just as if the stock had been fully paid for and 

was owned and held bv the decedent. 

* 

It is therefore submitted that the provision of section 
403 (b)(1) of the Revenue Act of 1918 purporting to limit 
the deductions for estate tax purposes in the case of a non¬ 
resident to 10% of the value of that part of the gross 
estate situated in the United States, is unconstitutional 
and invalid and that the provision of such section with 
respect to deductions should be applied as if the 10% 
limitation had not been enacted. 

Conclusion 

It is respectfully submitted that the Court should hold: 

(1) That the assessment and collection of any defi¬ 
ciency in estate tax in this case was barred by the provi¬ 
sions of section 1009 of the Revenue Act of 1924. 

(2) That, in any event, the decedent’s contract right, 
worth $112,853.31, to purchase stock in Duveen’s Brothers, 
Inc., was not a part of decedent’s gross estate situated in 
the United States at the time of his death. 

(3) That, in any event, the portion of section 403 
(b) (1) of the Revenue Act of 1918 limiting deductions 
in the case of a resident to 10% of the value of that 
part of his gross estate situated in the United States 
at the time of his death, is unconstitutional, and the 
proper amount of such deductions should be determined 
without regard to the arbitrary 10% limitation, the case 
being remanded to the Board of Tax Appeals, if necessary, 
for the proper determination of the amount of the allow¬ 
able deductions. (Taylor v. Commissioner, 70 F. (2d) 619). 

Respectfully submitted, 

GEORGE E. CLEARY, 

S. MTLTOX SUlfPSOY. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6220 

Helen Beatrice (Ditveen) Crocker, Fredrick 
Clifton, and Archibald Edward Churcher, execu¬ 
tors of the estate of Louis Joel Duveen, Deceased, 
petitioners 

v . ! 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF TtlE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in the present case is 
that of the Board of Tax Appeals (R. 69-^5), which 
is reported in 28 B. T. A. 132. 

jurisdiction j 

This petition for review involves a deficiency in 
an estate tax in the amount of $85,881.3$ (R. 73), 
and is taken from an order of the Boaiid of Tax 
Appeals entered September 14,1933 (R. 90). 1 The 


1 The United States Board of Tax Appeals determined a 
deficiency in estate tax of $23,637.26 (R. 90). 
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case is brought to this court by a petition for re¬ 
view filed December 11, 1933 (R. 96-101), pur¬ 
suant to Sections 1001-1003 of the Revenue Act of 
1926, c. 27, 44 Stat. 9, 109-110, as amended by 
Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat. 169, and a stipulation entered into between 
the parties, filed on December 11,1933 (R. 95). 

QUESTIONS PRESENTED 

1. Was the assessment of the deficiency in the 
estate tax herein concerned barred by the statute 
of limitations prior to the notice of said deficiency ? 

2. (a) Was the action of the Commissioner cor¬ 
rect in including in the gross estate of the decedent 
taxpayer not only the value of those shares of stock 
of Duveen Brothers, Inc., which had been paid for 
by him before his death, but also the value of those 
shares included in the contract of February 19, 
1919, for which no payment had been made ? 

(b) If the Commissioner was in error, was the 
Board of Tax Appeals correct in holding that, in 
addition to the value of the shares paid for, there 
should be included the value of the decedent’s con¬ 
tractual right to purchase the balance of the shares ? 

3. Is the provision of Section 403 (b) (1) of 
the Revenue Act of 1918 constitutional, which 
limits the deductions in the case of a nonresident 
to an amount not in excess of 10% of the value of 
that part of his gross estate which at the time of 
his death is situated in the United States? 


STATUTES INVOLVED 


The statutes involved are set forth in Appendix 
A, infra, pp. 22-25. 

STATEMENT 

The decedent died on March 4, 1920, ahd at the 
time of his death was not a resident or ja citizen 
of the United States (R. 71). On February 19, 
1919, decedent and Joseph Duveen entered into a 
contract in New York, New York, with tlhe execu- 
tors under the will of Henry J. Duveen, with re¬ 
spect to the sale and purchase of 3,500 shares of 
common stock and 8,976 shares of preferred stock 
of Duveen Brothers, Inc., a corporation Organized 
under the laws of the State of New Yorkf (R. 71). 

On May 29, 1919, a supplemental agreement to 
said contract of February 19, 1919, was made in 
New York, New York, between Joseph Duveen, 
Benjamin Duveen, and the decedent which pro- 

i 

vided that the purchase of the stock mentioned in 
the contract of February 19, 1919, shoiild be di¬ 
vided between Joseph Duveen and the decedent 
taxpayer as follows (R. 71-72) : I 

2,565 shares of preferred stock pind 1,000 
shares of common stock to Louis Joel Du¬ 
veen and the balance to Joseph DuVeen. 

At all times subsequent to February 19, 1919, 

and on the date of the decedent’s death the certifi- 
■■ 1 — 

2 This contract of February 19, 1919, is included in full in 
the transcript of record, being termed as Exhibit A (R. 
44^51). The pertinent provisions of this contract will be 
found in the appendix B, infra , pp. 26-30. 


cates representing the shares of common and pre¬ 
ferred stock purchased by the decedent under the 
contract of February 19, 1919, and referred to in 
the contract of May 29, 1919, were on deposit with 
the Guaranty Trust Company of New York, pur¬ 
suant to the provisions of those contracts (R. 74). 

Prior to the date of the death of decedent the 
parties to said contract of February 19, 1919, and 
May 29, 1919, had performed all conditions of this 
contract which were required to be performed by 
them prior to said date. The value on March 4, 
1920, the date of the death of decedent, of each 
share of the common stock of Duveen Brothers, 
Inc., was $566, and the value of each share of pre¬ 
ferred stock on that date was $100. Prior to the 
date of his death the decedent had paid, pursuant 
to the contract, the sum of $130,463.30, with in¬ 
terest. At the time of his death the unpaid balance 

i 

under said contract was $552,534.54 (R. 72). 

The executors of the estate of the decedent in¬ 
cluded in the gross estate shown on the Federal 
estate tax return filed by them on June 29, 1925, 
the amount of $130,463.30 as the value of the in¬ 
terest of the decedent in the shares of stock covered 
by the two contracts previously referred to. In 
determining the deficiency in the Federal estate 
tax, the Commissioner included in the gross estate 
the value, at the date of death, of the entire 2,565 
shares of preferred stock and the 1,000 shares of 
common stock (R. 72). The gross estate situated 


within the United States was determined |by the 
Commissioner to be $2,365,010.94, and deductions 
were allowed amounting to 10% of this amdunt, or 
$236,501.09. 

The only deficiency letter of the Commissioner 
asserting the deficiency in issue was mailed by the 
Commissioner to the petitioners on August 10,1927 
(R. 73), from which the executors appealed to the 
Board of Tax Appeals (R. 5, 28). 

The executors before the Board of Tax Appeals 
assigned four errors to the Commissioner’^ deter¬ 
mination as follows (R. 78-80) : 

1. That the Commissioner was barred f^om the 
assessment or collection of any additional tax by 
the running of the statute of limitations. 

2. That the value of none of the stock purchased 
by the decedent under the contract of February 19, 
1919, was properly included in the gros^ estate, 
since none of the said shares of stock had a busi¬ 
ness situs in the United States, and since Section 
403 (b) (3) of the Revenue Act of 1918 wa$ uncon¬ 
stitutional. 

3. That, even if Section 403 (b) (3) is Constitu¬ 
tional, and even if it were proper to include the 
value of the shares of stock fully paid for by the 
decedent in the gross estate, it was not proper to 
include the value of those shares of stock fbr which 
no payment had been made, nor was it proper to. 
include the stipulated value of the contractual 
right to purchase the balance of said sharp, since 



the situs of that contractual right was in England 
at the decedent’s domicile. 

4. That Section 403 (b) (1), limiting the deduc¬ 
tions in the case of a nonresident to 10% of the 
value of that part of his gross estate which, at the 
time of his death, is situated in the United States 
is unconstitutional. 

The Board of Tax Appeals denied the peti¬ 
tioners’ plea of the statute of limitations (R. 81), 
and held that there should be included in the gross 

estate the value of those shares of stock paid for 
and the value of the contractual right to purchase 
the balance of said shares, since the situs of both 
assets was within the United States (R. 81-84). 
The Board further held that Section 403 (b) (3) 
of the Revenue Act of 1918 was constitutional (R. 
81), and, in its order denying the petitioners’ mo¬ 
tion for a rehearing, held that Section 403 (b) (1) 
of the Revenue Act of 1918 was constitutional, so 
that the 10% limitation on deductions prescribed 
therein was correctly applied by the Commissioner 
(R. 87-89). 

The petitioners have brought the case to this 
Court for review (R. 96-101). 

, SUMMARY OF ARGUMENT 

The return filed by the executors, more than four 
years delinquent, did not constitute a 4 ‘required 
return” within the meaning of Section 1009 (b) 
of the Revenue Act of 1924, which Section is ap¬ 
plicable to the instant case by virtue of Section 316 
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of the same act. As a result, the Commissioner was 
given an unlimited time to make the assessment of 
this deficiency under Section 1009 (b). 

The title to all of the shares of stock purchased 
by the decedent under the contract of February 19, 
1919, passed to him by the provisions of [that con¬ 
tract. Since the situs of all of said shares was 

i 

within the United States, the value of qll of the 
said shares was properly included in ihe gross 
estate of the decedent. Even if it be held that title 
did not pass to those shares for which the decedent 
had not made payment up to the date of his death, 
the situs of his contractual right to purchase the 
shares not paid for was in the United Spates, and 
therefore the stipulated value of that contractual 
right should be included in the gross estatb. 

The 10% limitation on the deduction^ allowed 
to the estate of a nonresident decedent prescribed 
by Section 403 (b) (1) of the Revenue Aqt of 1918 
is constitutional, since the distinction between the 
treatment of residents and nonresidents i^ justified. 

ARGUMENT 


The assessment of the deficiency in estate tax herein 
was not barred by the statute of limitations prior to the 
notice of said deficiency 

The petitioners admit (Br. 11) that the period 
during which the deficiency in question cbuld have 
been assessed had not yet expired on June 2, 1924, 
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the date of enactment of the Revenue Act of 1924, 
since, under Section 1322 of the Revenue Act of 
1921, modifying Section 3182 of the Revised Stat¬ 
utes, the Commissioner had until March 4, 1925, 
to assess the deficiency. 

Section 1009 (b) of the Revenue Act of 1924, ex¬ 
pressly applicable by virtue of Section 316 of that 
Act to all estate taxes imposed by prior revenue 
acts, provided that: 

(b) In case of a false or fraudulent re¬ 
turn with intent to evade tax, of a failure 
to file a required return, or of a willful at¬ 
tempt in any manner to defeat or evade tax, 
the tax may be assessed, or a proceeding in 
court for the collection of such tax may be 
begun without assessment, at any time. 

The question here involved is whether the return 
filed by the executors on June 29, 1925, which ad- 
mittedlv had been due on March 4, 1921, consti- 
tuted a “required return” under the meaning of 
the above section. 

Obviously, when Section 1009 (b) was enacted on 
June 2, 1924, more than a year prior to the date 
on which the executors filed their return, no ‘‘re¬ 
quired return” had been filed, and the provisions 
of that section were applicable, so that there was 
no limitation of time upon the power of the Com¬ 
missioner to assess the tax. The Commissioner 
could assess “at any time.” Nevertheless, the peti¬ 
tioners contend that their action in filing a return 


on June 29, 1925, served to emasculate |:he pro¬ 
visions of this section, and retroactively c^use the 
statute of limitations to expire on March 4, 1925, 
almost three months prior to the date on which the 
return was filed. 

We submit that the fallacy of this contention 
is readily apparent. The Commissioner is largely 
dependent upon the information furnished to him 
by the executors of an estate for the purpose of 
making his determination of the tax liabil|ty. Al¬ 
though he may check the accuracy of the return 
after it is filed, or even assess upon the basis of 
facts developed by his own investigation, the re¬ 
turn still remains essential. Florsheim Bros . Co. 
v. United States, 280 U. S. 453, 461. In the instant 
case, involving the estate of an alien decejlent, the 
Commissioner was without the benefit o i the re¬ 
turn during the entire periods of limitations upon 
the assessment of the tax prescribed by Section 
3182, Revised Statutes, Section 1322 of t]he Reve¬ 
nue Act of 1921, and Section 1009 (a) of tjhe Reve¬ 
nue Act of 1924. The executors placed hiip in pos¬ 
session of that information for the first tijne when 
they filed their return on June 29, 1925. Under 
the petitioners’ contention, the Commissioner was 
prohibited from making any use of the informa¬ 
tion from the very moment that he received it, and 
the sole result of the return was to retroactively 
place the bar of the statute of limitations across 
the Commissioner’s path. Clearly, it was not the 


intention of Congress to allow a taxpayer such ab¬ 
solute control to determine the statute of limita¬ 
tions applicable to his return. Rather, the Com¬ 
missioner was to be given a certain time to make 
his determination after his receipt of the infor¬ 
mation afforded by the return. In the absence of 
that information through a return required by the 
statute, his time for determination and assessment 
was to be unlimited. 

i 

In this case, by virtue of Section 1009 (b) of the 
Revenue Act of 1924, the Commissioner had the 
right to assess the tax at any time, and that right 
was neither modified nor abrogated by the filing of 
the return on June 29, 1925. The petitioners in 
reality urge their own delinquency as the basis for 
their claim that they are protected from assessment 
by the statute of limitations. Through their de¬ 
linquency, however, they failed to perform the stat¬ 
utory duty imposed upon them of filing a timely 
return, and thus they did not file the 44 required” 
return called for bv the section. 

As the Board of Tax Appeals points out (R. 81), 
the term 44 required return”, under the petitioners’ 
theory, would have no meaning. It is not reason¬ 
able to Suppose that the term was used inadvert¬ 
ently or as mere surplusage. We believe it to be 
manifest that Congress used the term advisedly, 
and intended thereby to limit the application of 
Section 1009 (a), providing that the tax should 44 be 
assessed within four vears after such tax became 


due”, to those eases where a timely return was filed 
and sufficient notice and information were given to 
the Commissioner. 

This intention of Congress is also apparejnt when 
a comparison is made between Sections 1009 (a) 
and 310 (a) of the Revenue Act of 1924. Jls stated 
supra, Section 316 provided specifically that Sec¬ 
tion 1009 instead of Section 310 (a) slioulql govern 
estate taxes imposed under prior acts. Section 310 
(a) provided that the tax should be assessed 
44 within four years after the return teas filed 7 ', but 
specifically excepted those cases coming under Sec¬ 
tion 311 (a) where a false or fraudulent return was 
filed or where no return was filed. (Italics sup¬ 
plied.) It will be noted that the latter section con¬ 
tains no mention of a 44 required return.” 
not necessary to use that term, for under 
310 (a) the statute of limitations would n 
running until the delinquent return w£is filed. 
However, Section 1009 (a) provided that the taxes 
should 4 4 be assessed within four years after such 
taxes became due. 77 (Italics supplied.) Under 
both Sections 310 (a) and 1009 (a) exceptions were 
made (by Sections 311 (a) and 1009 (b)j) where 
no return was filed, but it was also necessary under 
1009 (a), where the period of limitations began 
with the due date of the return, to except delinquent 
returns which would deprive the Commissioner of 
time to consider such cases. Hence, the word 


It was 
Section 
ot begin 


“required” was inserted into 1009 (b) for that 
purpose. 

The petitioners suggest (Br. 17) that Congress 
by the term may have meant an incomplete or 
unsigned return. If that were true, there would 
have been no necessitv for the use of the term, since 
such returns are not considered returns at all for 
statute of limitation purposes. United States v. 
Updike, 281 U. S. 489; Florsheim Bros. Co. v. 
United States, supra; Lucas v. Pilloid Lumber Co., 
281 U. S. 245. 

Since Congress, in the Revenue Act of 1926 (Sec¬ 
tion 1109 (a) (2)) ? substituted for the term “re¬ 
quired return” the phrase “a return within the 
time required by law”, the petitioners insist (Br. 
14) that the change in wording obviously indicates 
a change in intent. We submit that this change 
was merely for the purpose of clarification and 
that the phrase in the later act was declaratory of 

the law in the previous act. Congress was not al- 

» 

tering in substance the provisions of the earlier 
act; it was enacting into law the correct interpre¬ 
tation of the law then existing. Luckenbacli S. S. 
Co. v. United States, 280 U. S. 173, 182; Commis¬ 
sioner v. Liberty Nat . Co., 58 F. (2d) 57 (C. C. A. 
10th), certiorari denied, 287 U. S. 603; Helvering 
v. New York Trust Co., 292 U. S. 455. 

The petitioners point to Section 250 (d) of the 
Revenue Act of 1921 (Br. 14-16), which used the 


term “required return” and cite numerous authori¬ 
ties which hold that under the provision of that 
section, which applied to income taxes, a delinquent 

i 

return served to commence the running of the pe¬ 
riod of limitation upon assessment. Thtey over- 

i 

look the fact, however, that in each of th(}se cases, 
as clearly prescribed by the statute, the period of 
limitations began to run upon the filing tif the re¬ 
turn. Just as there was an essential difference 
between the circumstances to be covered 1 by Sec¬ 
tions 310 and 1009 of the Revenue Act of 1924, so 
here the situations covered by the income-tax pe¬ 
riod of limitations and the estate-tax period of 
limitations were unlike each other. T|hey, too, 
necessitated and were given different treatment. 
Otherwise the issue in the instant case wofuld never 
have arisen, since, if the period had begun to run 
on the date the executors filed their return, i. e., 

I 

June 29, 1925, the Commissioner would ‘have had 
until June 29, 1929, to assess the tax, an<jl he actu¬ 
ally mailed the deficiency notice on August 10,1927 
(R. 73). | 

We submit that the deficiency notice of August 
20, 1927, was timely and within the period of limi¬ 
tations. ! 



(a) The action of the Commissioner was correct in in¬ 

cluding in the gross estate of the decedent taxpayer 
not only the value of those shares of stock of Du- 
veen Brothers, Inc., which had been paid for by 
him before his death, but also the value of those 
shares included in the contract of February 19, 
1919, for which no payment had been made 

(b) If the Commissioner was in error, the Board of Tax 

Appeals was correct in holding that in addition to 
the value of the shares paid for there should be 
included the value of the decedent’s contractual 
right to purchase the balance of the shares 

In theif assignment of error before the Board of 
Tax Appeals the petitioners contended that the 
value of none of the shares in question should be 
included in the gross estate (R. 78). Before this 
Court the error assigned is confined merely to those 
shares not paid for by the decedent, and no conten¬ 
tion is made that the value of the shares paid for 
up to the date of death was not properly included 
(R. 99). 

The Government contends in Case No. 6221. now 
pending before this Court, that the title to all the 
stock passed to the decedent by the unconditional 
sale under the contract of Februarv 19, 1919. If 
that contention is correct, the instant issue is moot, 
since the petitioners here are confining their argu¬ 
ment to those shares, the title to which they contend 
did not pass to the decedent. Manifestly, if title 
passed to all of the stock, there is no distinction 
between those shares for which the purchase price 


was fully paid, and those for which it remained un¬ 
paid at date of death. Admittedly, in thaf event, 
the value of all the stock in this domestic (iorpora- 
tion was properly included in the gros£ estate 
under the specific provisions of Section 403 (b) (3) 
of the Revenue Act of 1918. Burnet v. Brdoks, 288 
U. S. 378. There is no questoin here as to the fact 
that the situs of all the stock certificates whs in the 
United States. 

Since the Government’s position with reference 

to the contention that the title to all of the shares 

i 

passed to the decedent under the contract is fully 
covered in its brief in Case No. 6221, no effort will 

- i 

be made here to reiterate the arguments there ad- 

i 

vanced. If the Government is correct in its inter¬ 
pretation of the contract, the decision of the Board 
of Tax Appeals should be reversed to th^jit extent. 
If not, we submit that the decision of tlie Board 

i 

should be affirmed, since, in that event, t|he stipu¬ 
lated value of the decedent’s contractual right to 
purchase the stock should be included in jthe gross 
estate. 

The situs of the decedent 's valuable ri^ht under 

V 7 

the contract of Februarv 19, 1919. was in the 

* 

United States, and the value of that r|ght came 
within the broad provisions of Section 402 (a) of 
the Revenue Act of 1918, which includes 4 4 all prop¬ 
erty, real or personal, tangible or intangible, wher¬ 
ever situated.” The contract was executed in the 
United States.and its performance wa? to occur 



within the United States (R. 71, 74). ±ne Board 
of Tax Appeals stated in its opinion (R. 84): 

All the physical evidences of such intan¬ 
gible personal property were situated in the 
United States. The contract to purchase 
said shares of stock, together with the certifi¬ 
cates of stock themselves, were on deposit 
with the Guaranty Trust Company of New 
York Citv. 

•V 

The argument of the petitioners on this issue 
(Br. 19-28) is altogether at variance with the deci¬ 
sion of the Supreme Court in Burnet v. Brooks, 
supra. We believe that the extended discussion of 
the question in that opinion, and the cases cited 
therein, render unsound any distinction between 
the treatment of stock certificates and the treatment 
of the right to purchase stock certificates, insofar 
as the inclusion of their values in the gross estate is 
concerned. We submit that every contention ad¬ 
vanced by fhe petitioners is refuted by that opinion. 
Both the certificates and the right to acquire them 
are intangible personal property, and in each case 
the physical evidences were located within this 
eountrv. Accordingly, we think it unnecessary to 
comment further on this question. 


Ill 


The provision of section 403 (b) (1) of the (Revenue Act 
of 1918, which limits the deductions in the case of a 
nonresident to an amount not in excess of ten percent 
of the value of that part of his gross estate which at 
the time of his death is situated in the United States, is 

I 

constitutional 

By Section 403 (b) (1) of the Revenue Act of 
1918, it was provided that in the case of a non¬ 
resident the amount allowed as deductions from 

i 

the gross estate situated in the Uilited States 
should be that proportion of the total deductions 

which the gross estate within the Uhited States 

^ ! 

bore to the entire gross estate, with the proviso 
that the deductions should not exceed!— 

10 per centum of the value of that part 
of his gross estate which ai the time 
of his death is situated in |the United 
States; * * * j 

This latter provision had its origin in the Reve¬ 
nue Act of 1918. It was one of several modifica¬ 
tions of the estate tax “made for the sake of insur¬ 
ing more equitable, uniform, and efficient admin¬ 
istration of the law.” House Rep. T$o. 767, 65th 
Congress, 2d Sess., p. 23. It was continued in the 
Revenue Acts of 1921,1924, and 1926, 3 and repealed 

by the Revenue Act of 1928. 4 
— 

3 Section 403 (b) (1) of the Revenue Act pf 1921, c. 136, 
42 Stat. 227; Section 303 (b) (1), Revenue Acts of 1924, c. 
234, 43 Stat. 253 (U. S. C., Title 26, Sec. 109(5), and 1926, c. 
27, 44 Stat. 9 (U. S. C. App., Title 26, Sec. 1095). 

4 Section 401 (a), c. 852, 45 Stat. 791, 8(^2. By Section 
401 (b) the repeal is applicable only to the estates of de- 


Petitioners contend (Br. 28) that this provision 
is 44 capricious, discriminatory, and confiscatory.” 
This precise question was decided on January 8, 
1934, by the Circuit Court of Appeals for the Sec¬ 
ond Circuit, in the case of City Bank Farmers’ 
Trust Co. v. Bowers, 68 F. (2d) 909, certiorari de¬ 
nied, 292 U. S. 644. In that case the Court held 
that this provision was not unconstitutional, in 
view of the difference of position between a resi¬ 
dent decedent and a nonresident decedent. 

The petitioners assume that the limitation here 
assailed would be invalid if applied to residents, 
and they, therefore, contend that the limitation is 
invalid when applied to a nonresident. We submit 
that no constitutional guaranty would prevent Con¬ 
gress from applying the limitation to residents. 

No right preserved by the Constitution is im¬ 
paired by the placing of a limit upon deductions or 
by denying them altogether. Anderson v. Forty- 
two Broadway Co 239 U. S. 69; Stanton v. Baltic 
Mining Co., 240 U. S. 103; Von Baumbach v. Sar¬ 
gent Land Co., 242 U. S. 503; Clark v. Haberle 
Brewing Co., 280 U. S. 384; Burnet v. Thompson 
OH <£* G. Co., 283 U. S. 301, 304. There would seem 
to be, therefore, no constitutional inhibition against 
limiting the deduction in the manner prescribed by 
the statute even if it were applicable to residents as 
well as nonresidents. 

■cedents dying after the enactment of the Revenue Act of 
1928. 


19 


The question, therefore, is of the power of Con¬ 
gress to make a requirement which is applicable to 
nonresidents but not to residents. There i^ an obvi¬ 
ous distinction between residents and nonresidents 
which, we submit, justifies the application of the 
limitation to the latter class alone. This ^e under¬ 
stand to be the basis of the decision in City Bank 
Farmers 7 Trust Co. v. Bowers, supra. The Circuit 
Court of Appeals in that case did not hold that the 
Fifth Amendment was without application to non¬ 
residents ; its decision was that difference^ between 
the classes justifies different treatment. ; 

The Supreme Court of the United States has up¬ 
held the validity of classifications placing 1 different 
burdens on residents and on nonresidents. Bis- 

7 

trict of Columbia v. Brooke, 214 U. S. 138; Maxwell 
v. Bugbee, 250 U. S. 525. The facts in tji ese cases 
were, of course, different from those involved here, 
but they establish that such a classification is not 
necessarily unreasonable. Before the statute can 
be held to violate constitutional guarantees, it must 
appear that there is “no fair reason for the law 
that would not require with equal force its exten¬ 
sion to others whom it leaves untouched. ” Watson 
v. Maryland, 218 U. S. 173,179. There is an ade¬ 
quate reason for the classification here. fThe estate 
of a nonresident is subject to a tax upon the trans¬ 
fer of only that part of the decedent’^ property 

I 

which is situated within the United States, and it 

is therefore appropriate that the deductions should 
bear some relation to the property within the reach 
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of the taxing statute. Denman v. Slayton, 282 U. S. 
514; Shaffer v. Carter, 252 U. S. 37. 

The provision for deductions in proportion to 
the value of the estate located here would not be 
entirely adequate, since the property situated out¬ 
side the United States is not easily open to inspec¬ 
tion and discovery, and the computation of the de¬ 
duction would therefore depend largely upon the 
accuracy of the value reported by the estate. Cf. 
Maxwell v. Bugbee , 250 U. S. 525, 542. The smaller 
the amount of property reported abroad, the larger 
would be the proportion of the deductions which 
could be taken against the property within the 
United States. A reasonable limitation on the ex¬ 
tent of the deductions therefor seems warranted. 
The provision obviously tends to encourage a full 
disclosure of the property located in the United 
States, and at the same time removes the profit that 
might otherwise be derived (through deductions) 
by concealing property outside the United States. 
“Not only the purpose of a law must be considered, 
but the means of its administration—the ways it 
may be defeated.’ 7 District of Columbian. Brooke, 
214 U. S. 138, 150. And the question “must be 
decided as between resident and nonresident de¬ 
cedents as classes, rather than by the incidence of 
the tax upon the particular estates whose repre¬ 
sentatives are here complaining. ’ ’ Maxwell v. Bug- 
bee y supra, at p. 543. 

There is a further distinction to which the Court 
referred in the case of City Bank Farmers' Trust 
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Co. v. Bowers, supra. The decedent’s property 
was not in this country as an incident of domicile; 
it was here for business reasons, and it could have 
been easilv withdrawn if the decedent was unwill- 
ing to submit to the provisions of the taxing statute. 
Ability to avoid the consequences of an excise is a 
factor to be considered when complaint is made of 
the burden which it imposes. Milliken v| United 
States, 283 U. S. 15. ! 

It is unnecessary to rely upon the fact that peti¬ 
tioners' decedent was an alien. If Congress was 
justified in making a distinction between Residents 
and nonresidents the inquiry need go no [further. 
In this view no question arises under tlje treaty 
with Great Britain. j 

In the light of these principles we submit that 
the decision of the Circuit Court of Appeals for 
the Second Circuit in City Bank Farmers’ Trust 
Co. v. Bowers, supra, was correct and that the pro¬ 
vision in question of Section 403 (b) (1) of the 
Revenue Act of 1918 is not unconstitutional. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals, with the exception of 
the modification requested in the Government’s 
brief in Case No. 6221, should be affirmed. 

Frank J. Wideman, 

Assistant Attorney General. 

J. Louis Monarch, | 

Milford S. Zimmerma|n, 

Special Assistants to the Attorney General. 

October 1934. 
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Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 402. That the value of the gross 
estate of the decedent shall be determined 
by including the value at the time of his 
death of all property, real or personal, tangi¬ 
ble or intangible, wherever situated— 

(a) To the extent of the interest therein 
of the decedent at the time of his death 
which after his death is subject to the pay¬ 
ment of the charges against his estate and 
the expenses of its administration and is 

subject to distribution as part of his estate; 
***** 

Sec. 403. That for the purpose of the tax 
the value of the net estate shall be deter¬ 
mined— 

***** 

(b) In the case of a nonresident, by de¬ 
ducting from the value of that part of his 
gross estate which at the time of his death is 
situated in the United States— 

(1) That proportion of the deductions 
specified in paragraph (1) of subdivision 
(a) of this section which the value of such 
part bears to the value of his entire gross 
estate, wherever situated, but in no case shall 
the amount so deducted exceed 10 per 
centum of the value of that part of his gross 
estate which at the time of his death is situ¬ 
ated in the United States; 

1 * * * * * 

(3) * * * 

For the purpose of this title stock in a 
domestic corporation owned and held by a 
nonresident decedent, and the amount re¬ 
ceivable as insurance upon the life of a non- 

(22) , . 


resident decedent where the insurer is a 
domestic corporation, shall be deemed prop¬ 
erty within the United States, and anV prop¬ 
erty of which the decedent has made a trans¬ 
fer or with respect to which he has created 
a trust, within the meaning of subdivision 
(c) of section 402, shall be deemed t(\ be sit¬ 
uated in the United States, if so situated 
either at the time of the transfer or the cre¬ 
ation of the trust, or at the time of the de¬ 
cedent ’s death. j 

* * * * * 

Revenue Act of 1921, c. 136, 42 Stat. 227: j 
Sec. 250. * * * 

(d) The amount of income, excess-prof¬ 
its, or war-profits taxes due under any re¬ 
turn made under this Act for the taxable 
year 1921 or succeeding taxable yedrs shall 
be determined and assessed by the (commis¬ 
sioner within four years after the return 
was filed, * * * 

* * * * | * 

Sec. 1322. That all internal-revenue taxes, 
except as provided in section 250 of this Act, 
shall, notwithstanding the provisions of sec¬ 
tion 3182 of the Revised Statutes, or any 
other provisions of law, be assessed within 
four years after such taxes became due, but 
in the case of fraud with intent to evade tax 
or willful attempt in any manner fo defeat 
or evade tax, such tax may be assessed at 
any time. 

Revenue Act of 1924, c. 234, 43 Stat. 2^3: 

Sec. 310. (a) Except as provide^ in sec¬ 
tion 311 and in subdivision (b) of section 308 
and in subdivision (b) of section 312, the 
amount of the estate taxes imposed by Part 
T of this title shall be assessed within four 
years after the return was filed, and no pro- 


ceeding in court for the collection of such 
taxes shall be begun after the expiration of 
five vears after the return is filed. 

•j 

(b) The period within which an assess¬ 
ment is required to be made by subdivision 
(a) of this section in respect of any defi¬ 
ciency shall be extended (1) by 60 days if 
a notice of such deficiency has been mailed 
to the executor under subdivision (a) of sec¬ 
tion 308 and no appeal has been filed with 
the Board of Tax Appeals, or (2) if an ap¬ 
peal has been filed, then by the number of 
days between the date of the mailing of such 
notice and the date of the final decision by 
the Board. 

(U. S. C., Title 26, Sec. 1110.) 

Sec. 311. (a) In the case of a false or 
fraudulent return with intent to evade tax 
or of a failure to file a return the tax may 
be assessed, or a proceeding in court for the 
collection of such tax may be begun without 

assessment, at any time. 

***** 

(U. S. C., Title 26, Sec. 1111.) 

Sec. 316. If after the enactment of this 
Act the Commissioner determines that any 
assessment should be made in respect of any 
estate tax imposed by the Revenue Act of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921, or by any such Act as 
amended, the amount which should be 
assessed (whether as deficiencv or addi- 
tional tax or as interest, penalty, or other ad¬ 
dition to the tax) shall be computed as if this 
Act had not been enacted, but the amount 
so computed shall be assessed, collected, and 
paid in the same manner and subject to the 
same provisions and limitations (including 
the provisions in case of delinquency in pay¬ 
ment after notice and demand) as in the 
case of the taxes imposed by Part I of this 


title, except that the period of limitation 
prescribed in section 1009 shall be applied in 
lieu of the period prescribed in subdivision 

(a) of section 310. | 

* * * * | * 

(U. S. C., Title 26, Sec. 1118.) i 

Sec. 1009. (a) Except as provided in sec¬ 
tions 277, 278, 310, and 311, and subdivisions 

(b) and (c) of this section, all internal-rev¬ 
enue taxes shall, notwithstanding the pro¬ 
visions of section 3182 of the Revised Stat¬ 
utes or any other provision of ljaw, be 

assessed within four vears after such taxes 

•/ 

became due, and no proceeding in cdurt for 
the collection of such taxes shall bb begun 
after the expiration of five years after such 
taxes became due. 

(b) In case of a false or fraudulent re¬ 
turn with intent to evade tax, of a failure 
to hie a required return, or of a willful at¬ 
tempt in any manner to defeat or evade tax, 
the tax may be assessed, or a proceeding in 
court for the collection of such tax may be 
begun without assessment, at any time. 
* ' * * (U. S. C., Title 26, Secs. 105 and 

106.) . | 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 1109. (a) Except as provided in sec¬ 
tions 277, 278, 310, and 311— * * j * 

(2) In case of a false or fraudulent re¬ 
turn with intent to evade tax, of a failure to 
file a return within the time required by law, 
or of a willful attempt in any manner to de¬ 
feat or evade tax, the tax may be assessed, 
or a proceeding in court for the collection of 
such tax may be begun without assessment, 
at any time. * * * (U # S. C., App., Title 
26, Sec. 106.) 


APPENDIX B 

CONTRACT OF FEBRUARY 19, 1919 

Agreement, made this 19th day of February 1919 
between Geoffrey E. Duveen, Max Bruell, and 
Guaranty Trust Company of New York, as the 
Executors of the Last Will and Testament of 
Henry J. Duveen, deceased, hereinafter called the 
Executors, parties of the first part, and Joseph 
Duveen and Louis J. Duveen, parties of the second 
part; 

Witnesseth: Whereas an agreement dated April 
10, 1918, was made between Henry J. Duveen,. 
Joseph Duveen, Louis J. Duveen, and Benjamin J. 
Duveen, which agreement is hereby referred to and 
made a part hereof; and 

Whereas said Henry J. Duveen died on January 
15, 1919, and the Surrogate’s Court of New York 
County, on January 30, 1919, duly granted to the 
Executors letters testamentary upon the Estate of 
the said Henry J. Duveen, deceased; and 
Whereas the said Henry J. Duveen, deceased,, 
was the owner of, and the Executors now own, eight 
thousand nine hundred seventy-six (8,976) shares 
of the Preferred Stock, and three thousand five 
hundred (3,500) shares of the Common Stock of 
Duveen Bros., Inc., a New York corporation, here¬ 
inafter called the Corporation, which said shares of 
stock are now on deposit with Guaranty Trust 
Company of New York, pursuant to said agree¬ 
ment of April 10, 1918; and 

(26) 


Whereas the Executors desire to sell, ^nd the 
parties of the second part desire to purchase, all of 
the said shares, pursuant to the provisions of 
Article “Eighth” of said agreement of April 10, 
1918, but subject to the modifications andj condi¬ 
tions set forth in this agreement; 

Now, therefore, in consideration of the premises 
and of the mutual agreements herein contained, it 

^ I 7 

is agreed as follows: 

First. The executors hereby sell, transfer, and 
assign unto Joseph Duveen and Louis J. Duveen, 
and the said Joseph Duveen and Louis J. Duveen 
hereby purchase from the Executors the said eight 
thousand nine hundred seventy-six (8,976) shares 
of the Preferred Stock and the said three thousand 
five hundred (3,500) shares of the Common Stock 
of the Corporation, at the price and upon tHe terms 
hereinafter set forth. 

* * * * j * 

(d) The Third Part of the said total purchase 
price shall be divided into ten (10) successive half- 
yearly instalments, as nearly equal as may be prac¬ 
ticable, the first of which shall be paid on January 
1, 1920, and which shall mature semiannually each 
successive six (6) calendar months thereafter, so 
that one of said instalments shall mature <j>n Janu¬ 
ary 1st and one on July 1st in each year, beginning 
with January 1, 1920. The last instalment shall 
include the amount to be paid to the Executors by 
reason of any and all returned merchandise which, 
under the provisions hereof, may be deemed or 
treated as merchandise, instead of outstanding in¬ 
debtedness. Such instalments shall carry; interest 
at the rate of five percent (5%) per annum, which 


interest shall begin to run at the date hereof, and 

the first interest payment shall be due on July 1, 

1919. Any of the said instalments, or any part 

thereof, may at any time be anticipated by the 

parties of the second part. 

***** 

Fourth. The parties of the second part shall be 
jointly and severally liable to the Executors for 
the total purchase price of said shares of stock, as 
hereinabove provided, but the said parties of the 
second part, as between themselves, shall be liable 
each only for the shares respectively purchased by 
him. 

Fifth, (a) As security for the payment of the 
said ten (10) half-yearly installments to be paid 
by the parties of the second part, as aforesaid, the 
parties of the second part hereby deposit with the 
Executors all of the shares of stock hereby pur¬ 
chased. 

(b) Upon payment of each installment, the Ex¬ 
ecutors shall do all things necessary or proper for 
vesting against each such payment a proportionate 
amount of said Preferred Stock and said Common 
Stock in such names and such divisions as may be 
directed by the parties of the second part; and 
upon payment of all of the said installments with 
interest,' as hereinabove provided, the Executors 
shall vest anv and all of said stock then not trans- 
ferred in the parties of the second part, as they 
mav direct. 

(c) In ease, however, there shall be a default of 
twelve (12) months in any installment of princi¬ 
pal, without extension of time or leave therefor be¬ 
ing granted by the Executors, then and in that 
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event the entire amount of principal indebtedness, 
together with the interest to the date thereof, may 
be declared due and payable by the Executors at 
their option; but nothing herein contained shall 
limit or restrict the legal rights and remedies of 
the Executors for the collection of each installment 
of principal and interest as and when the same may 
be due hereunder. 

(d) Any and all cash distribution in liquidation 
on the said shares of stock hereby sold, except upon 
such shares of stock as the parties of the second 
part may then be entitled to have transferred to 
them forthwith, shall, until final payment of all of 
the said instalments with interest as aforesaid, be 
paid over by the parties of the second pafrt to the 
Executors to be applied on account of and credited 
against (1) interest accrued and due, anq. (2) the 
overdue or the next accruing instalment or instal¬ 
ments of principal; but all dividends in Specie or 
in kind shall, unless and until default shall have 
been made, belong to and be delivered apd turned 
over to the parties of the second part or their as¬ 
signs, whether or not said shares of stock shall yet 
have been transferred. 

(e) Until default in the obligation of the parties 
of the second part in the payment of any o£ the said 
instalments or of the interest thereon, the parties 
of the second part or their assigns, as individually 
entitled to receive same, shall be entitled to vote 
the said shares of stock for the time retained here¬ 
under as security by the Executors, and the Exec¬ 
utors shall furnish any and all necessary documents 
to that end. 

* * * * * 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6221 

Commissioner of Internal Revenue, petitioner 

v. | 

Helen Beatrice (Duveen) Crocker, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 


The only previous opinion in the present case is 
that of the Board of Tax Appeals (R. 69-8j5), which 
is reported in 28 B. T. A. 132. 

JURISDICTION 

This petition for review involves a deficiency in 

an estate tax in the amount of $85,881.38 (R. 73), 

and is taken from an order of the Boar$ of Tax 

Appeals entered September 14,1933 (R. 90). 1 The 
■ - ■ ■ 

1 The United States Board of Tax Appeals determined a 
deficiency in estate tax of $23,637.26 (R. 90). 

(l) 



case is brought to this court by a petition for re¬ 
view filed December 8, 1933 (R. 91-95), pursuant 
to Sections 1001-1003 of the Revenue Act of 1926, 
c. 27, 44 Stat. 9, 109-110, as amended by Section 
519 of the Revenue Act of 1934, and a stipulation 
entered into between the parties, filed on December 
11,1933 (R. 91). 

QUESTION PRESENTED 

Under the contract of February 19, 1919, be¬ 
tween the executors of the Estate of Henry J. 
Duveen, Joseph Duveen, and the decedent tax¬ 
payer, as amended by the supplemental agreement 
of May 29, 1919, was there an absolute sale to the 
decedent taxpayer of 2,565 shares of the preferred 
stock and 1,000 shares of the common stock of the 
Duveen Brothers, Inc., so that the value of said 
stock at the time of the decedent taxpayer’s death 
was correctly included by the Commissioner in the 
gross estate ? 


STATUTE INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 402. That the value of the gross 
estate of the decedent shall be determined by 
including the value at the time of his death 
of all property, real or personal, tangible 
or intangible, wherever situated— 

(a) To the extent of the interest therein 
of the decedent at the time of his death 
which after his death is subject to the pay¬ 
ment of the charges against his estate and 


the expenses of its administration ahd is sub¬ 
ject to distribution as part of his ^state; 

I 

STATEMENT 

The decedent taxpayer died on March 4, 1920 
(R. 73). On February 19,1919, decedent taxpayer 
and Joseph Duveen entered into a contract in New 
York, New York, with the executors undqr the will 
of Henry J. Duveen, with respect to thd sale and 
purchase of 3,500 shares of common stock jand 8,976 
shares of preferred stock of Duveen Brothers, Inc., 
a corporation organized under the laws of j the State 
of New York 2 (R. 71). 

On May 29, 1919, a supplemental agreement to 
said contract of February 19, 1919, wa^ made in 
New York, New York, between Joseph! Duveen, 
Benjamin Duveen, and the deceased taxpayer, and ? 
provided that the purchase of the stock mentioned 
in the contract of February 19, 1919, should be 
divided between Joseph Duveen and thq decedent 
taxpayer as follows (R. 71-72) : 

2,565 shares of preferred stock hnd 1,000 
shares of common stock to Lj>uis Joel 
Duveen and the balance to Joseph Duveen. 

Prior to the date of the death of decedent taxpayer, 
the parties to said contract of February^ 19, 1919, 

and May 29,1919, had performed all conditions of 

r i 

— 

2 This contract of February 19, 1919, is included in full in 
the transcript of record, being termed as Exhibit A (R. 44- 
51). The pertinent provisions of this contract will be found 
in the appendix, infra , pp. 15-19. 


this contract which w T ere required to be performed 
by them prior to said date. The value on March 4, 
1920, the date of the death of decedent taxpayer, of 
each share of the common stock of Duveen 
Brothers, Inc., was $566, and the value of each 
share of preferred stock on that date was $100. 
Prior to the date of his death, the taxpayer had 
paid, pursuant to the contract, the sum of $130,- 
463.30, with interest. At the time of his death, 
the unpaid balance under said contract was $552,- 
534.54 (R. 72). 

The executors of the estate of the deceased tax¬ 
payer included in the gross estate shown on the 
Federal estate tax return the amount of $130,463.30 
as the value of the interest of the decedent tax¬ 
payer in the shares of stock covered by the two con¬ 
tracts previously referred to. In determining the 
deficiency in the Federal estate tax, the Commis¬ 
sioner included in the gross estate the value, at the 
date of death, of the entire 2,565 shares of pre¬ 
ferred stock and the 1,000 shares of common stock 
(R. 72). 

The executors appealed to the Board of Tax 
Appeals (R. 5, 28). The Board of Tax Appeals 
held, with respect to this issue, that the stipulated 
value of that portion of the common and preferred 
stock paid for by the decedent taxpayer prior to 
his death, amounting to $157,110.39, should be in¬ 
cluded in the gross estate, and, in addition thereto, 
there should be included in the gross estate the stip¬ 
ulated value of the decedent taxpayer’s right to 



purchase the remainder of the stock contracted for, 
but not paid for at the time of his death, anlounting 
to $112,853.31 (R. 83). The Board held that the 
intention of the parties was not to convey to the 
decedent taxpayer the title to the entire stock con¬ 
tracted for by him, regardless of payment, but that 
the decedent taxpayer required an absolute right 
of ownership in only such stock as and Vhen its 
purchase price was paid (R. 83). The Commis¬ 
sioner has brought the case to this Court for review 
(R. 91-95). 

SPECIFICATION OF ERRORS TO BE TJRGEl) 

1. The Board of Tax Appeals erred in holding 
and deciding that the Commissioner erred by in¬ 
cluding in the value of the decedent’s grois estate, 
for Federal estate tax purposes, the full value of 
all of the 2,565 shares of preferred and ihe 1,000 
shares of the common stock of Duveen brothers, 
Inc., acquired by the decedent by contract executed 
February 19, 1919, between the executors of the 
will of Henry J. Duveen, Louis Joel Duyeen, this 
decedent, and Joseph Duveen. 

2. The Board of Tax Appeals erred irl holding 

and deciding that only that proportion of £he value 

of said preferred and common stock oij Duveen 

Brothers, Inc., acquired by the decedent by con¬ 
i' 

tract entered into on February 19, 1919, between 
the executors of the will of Henry J. Duleen, and 
Louis Joel Duveen, this decedent, and Joseph Du¬ 
veen, which the consideration actually paid by the 
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decedent bore to the total consideration agreed to 
be paid for such stock, and the amount of the value 
of the alleged right to purchase the balance of such 
stock, was subject to be included in the value of the 
decedent’s gross estate, for Federal estate tax pur¬ 
poses. 

3. The Board of Tax Appeals erred in entering 
its final order of redetermination that there was a 
deficiency in the estate tax on the transfer of the net 
estate of the decedent only in the amount of $23,- 
637.26, instead of a deficiency in said tax in the 
amount of $85,881.38. 

4. The Board of Tax Appeals erred in failing 
and refusing to enter a final order of redetermina¬ 
tion that there is due from the estate of the dece¬ 
dent a deficiency in estate tax in the amount of $85,- 
881.38, instead of $23,637.26, the amount of the 
deficiency redetermined by the Board. 

SUMMARY OF ARGUMENT 

By its express terms the contract of February 19, 
1919 was one of absolute sale, and the title to the 
stock passed to the decedent taxpayer upon the exe¬ 
cution of the contract. Therefore the value at date 
of death of all the stock contracted for by the de¬ 
cedent taxpayer was properly included in his gross 
estate. 

ARGUMENT 

It is an established proposition of law that, in 
order to determine whether a specific contract is 
one of absolute sale, with title passing to the pur- 


chaser of the property in question, or ohe of con¬ 
ditional sale, with title reserved in the vendor, it is 
necessary to ascertain the intention of the parties, 
as expressed in the contract. Hatch v, Standard 
Oil Co., 100 U. S. 124; Bailey v. Balter Icq Machine 
Co., 239 U. S. 268; Bryant v. Swafford J^rps. Dry 
Goods Co., 214 U. S. 279; Barde Steel Products 
Corp. v. Commissioner, 40 F. (2d) 412 (C. C. A. 
2d), certiorari denied, 282 U. S. 853. 

Since the contracts in question were not only 
executed in the State of New York, but also the 
stock constituting the subject matter was physically 
located in New York during the entire time in 
question, it is apparent that the law of the State 
of New York must govern the issue herein pre¬ 
sented. Bailey v. Baker Ice Machine Co., supra; 
Bryant v. Swafford Bros. Dry Goods Co., supra; 
York Manufacturing Co. v. Cassell, 201 U. S. 344; 
Lyons Milling Co. v. Goffe, 46 F. (2d) 241 (C. C. A. 
10th) ; Smith’s Transfer & Storage Co. v. Reliable 
Stores Corp v 58 F, (2d) 511 (App. D, C.) ; fidelity 
Storage Co, y. Reliable Stpres porp., 6? F. (2d) 569 
(App, D. C.). j 

The Uniform Sales Act, incorporated as Sec¬ 
tion 99 in the New York Personal Property Law 
(Consolidated Laws, c. 41), specifically states 
(Section 18 (1)): 

Where there is a contract to s,el} specific or 
ascertained goods, the property in them is 
transferred to the buyer at such time as the 
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parties to the contract intend it to be trans¬ 
ferred. 

Further provisions of the Uniform Sales Act are 
of assistance in the determination of the intention 
of the parties. Section 18 (2) (Section 99 (2), 
New York Personal Property Law, Consolidated 
Laws, c. 41) provides: 

For the purpose of ascertaining the inten¬ 
tion of the parties, regard shall be had to 
the terms of the contract, the conduct of the 
parties, usages of trade, and the circum¬ 
stances of the case. 

Rule One, incorporated in Section 19 of the Uni¬ 
form Sales Act, entitled “ Rules for Ascertaining 
Intention” (Section 100, New York Personal 
Property Law, Consolidated Laws, c. 41), states 
that: 

Where there is an unconditional contract to 
sell specific goods, in a deliverable state, the 
property in the goods passes to the buyer 
when the contract is made, and it is imma¬ 
terial whether the time of payment, or the 
time of delivery, or both, be postponed. 

By reference to the terms of the contract of 
February 19, 1919, it is manifest that the parties 
intended that title to the stock which was the sub¬ 
ject of the contract should pass to the purchasers 
immediately upon the execution of the contract. 

The first section of the contract provides that 
“The executors hereby sell, transfer, and assign” 


and that “Louis J. Duveen hereby purchase” 
(R. 45). | 

Subdivision (a) of the fifth section specifically 
provides that the purchasers deposit with jhe exec¬ 
utors the stock purchased as security for the pay¬ 
ments to be made (R. 48). 

Subdivision (d) (2) of the fifth sectio^a of the 
contract not only provides that dividends in liqui¬ 
dation of the stock should, of course, be paid over 
by the vendees to the vendors as a credit on the pur¬ 
chase price, but specifically states that all divi¬ 
dends in specie or in kind shall, unless ind until 
default shall have been made, belong tq and be 
delivered to the vendees (R. 49). 

Subdivision (e) of the fifth section of the con¬ 
tract specifically states that the purchaser^ shall be 
entitled to vote the shares of stock for the |ime they 
are retained as security by the executors (R. 49). 

These aforesaid provisions clearly indicate the 
passage of title to the stock at the time of the execu¬ 
tion of the contract. However, the Boaijd of Tax 
Appeals places considerable reliance on the pro¬ 
vision quoted by it in its opinion, namely, subdi¬ 
vision (b) of the fifth section, which statjes as fol¬ 
lows (R. 83) : ! 

Fifth: (b) Upon payment of each install¬ 
ment, the Executors shall do all things nec¬ 
essary or proper for vesting agaJinst each 
such payment a proportionate ainount of 
said Preferred Stock and said Common 


Stock in such names and such divisions as 
may be directed by the parties of the sec¬ 
ond part; and upon payment of all of the 
said installments with interest, as hereinbe¬ 
fore provided, the Executors shall vest any 
and all of said stock then not transferred 
in the parties of the second part, as they may 
direct. 

It is submitted that a reasonable construction of 
this provision is that it clearly provides for the 
delivery back to the purchasers of the stock held 
as security as fast as it is paid for, rather than the 
reservation of title to the stock held expressly as 
security. 

Even if the provisions of subdivision (b) of the 
fifth section of the contract were held to indicate 
an intention contrary to that expressed in the other 
provisions referred to, any doubt as to the intention 
of the parties must be totally eliminated when refer¬ 
ence is made to the seventh section of the contract, 
which states in the clearest and most specific terms 
the intentions of the parties (R. 50) : 

Inasmuch as the certificates for the said 
shares of stock hereby sold are now on de¬ 
posit with the Guaranty Trust Company of 
New York, * * * such depositary is 

hereby notified that the parties of the second 
part have become the owners of the said 
shares and of all the right, title, share, and 
interest of the Executors and of the said 
Henry J. Duveen, deceased, in and to the 
same, * * *. (Italics supplied.) 
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What plainer, more outspoken avowal of the in- 
tention of the parties could be desired tjian this 
provision ? 

The retention of the stock by the vendors ex¬ 
pressly as security for the payments to be made is 
entirely consistent with the passage of title at the 
time of the execution of the contract. Arkansas 
Cattle Co. v. Mann, 130 U. S. 69, 78; Chicago By. 
Co. v. Merchants’ Bk ., 136 U. S. 268; Hei\yford v. 
Davis, 102 U. S. 235; Dahlinger v. Commissioner , 
51 F. (2d) 662 (C. C. A. 3rd) ; Mishawaka Woolen 
Mfg. Co. v. Westveer , 191 Fed. 465 (C. C. A. 6th). 

In Heryford v. Davis, supra, the Court stated 
(p. 243): j 

It is quite unmeaning for parties to a con¬ 
tract to say it shall not amount to a sale, 
when it contains every element of a sale, and 
transmission of ownership. This part of 
the contract is to be construed in connec¬ 
tion with all the other provisions, $o that if 
possible, or as far as is possible, they may 
all harmonize. Thus construed, it is quite 
plain these stipulations were * * * in¬ 

tended as additional security for the payment 
of the debt the latter company assumed. 
This is shown clearly by the other provi¬ 
sions of the contract. 

I 

Nowhere in the contract can be found any ex¬ 
press provision for the reservation of titlje or own¬ 
ership until payment of the price. Therefore, the 
instant ease does not conflict with the accepted rule 
laid down in cases such as Harkness v. Bussell, 118 
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U. S. 663; Beardsley v. Beardsley, 138 U. S. 262; 
Bailey v. Baker Ice Machine Co., 239 U. S. 268, to 
the effect that an express reservation of title consti¬ 
tutes the transaction one of conditional sale. Even 
where there is no such clear demonstration of the 
intention of the parties as is found in this contract, 
a presumption that the title has passed may arise, 
as stated in Hatch v. Standard Oil Co., supra (p. 
130): 

Standard authorities also show that where 
there is no manifestation of intention, ex¬ 
cept what arises from the terms of sale, the 
presumption is, if the thing to be sold is 
specified and it is ready for immediate de¬ 
livery, that the contract is an actual sale, 
unless there is something in the subject mat¬ 
ter or attendant circumstances to indicate a 
different intention. Well-founded doubt on 
that subject cannot be entertained if the 
terms of bargain and sale, including the 
price, are explicit. 

We do not dispute the validity of the rule enun¬ 
ciated by the Board of Tax Appeals in its opinion, 
that (R. 82): 

Title to the property which a vendor has 
contracted to sell but withholds pending 
satisfaction of some condition precedent, 
such as payment, does not pass to the pur¬ 
chaser until the condition is performed. 

Neither that rule nor the cases cited by the Board 
seem to us to conflict with the conclusion which we 
urge must follow a consideration of the contract, 


since we find no express or implied provision with¬ 
holding title. Where the agreement, as hfere, pro¬ 
vides specifically that all of the attributes 6f owner¬ 
ship be immediately transferred to the purchaser, 
the contracting parties leave no room f(jr doubt. 
Sanitary Carpet Cleaner v. Reed Mfg . Co,, 145 
N. Y. S. 218; Parmenter v. Fitzpatrick, 14 N. Y. S. 
748; Hammer v. United States, 249 Ifed. 336 
(C. C. A. 2nd) ; Byam v. Hampton, 10 N. Y. S. 372. 

In the event that the stock herein concerned had 
been bank stock, and that the bank had bdcome in¬ 
solvent prior to full payment of the purchase price 
so that an assessment had been made against its 
stockholders, it seems very clear that thO assess¬ 
ment would fall upon the taxpayer decedent who, 
voting the stock, receiving the dividends, and exer¬ 
cising the other prerogatives of ownership, could 
not disclaim liability because the stock Was held 
by the vendors as security for the debt owed. 


Likewise, if the corporation had accumulated an 
unreasonably large surplus, and the taxpayer de¬ 
cedent had wished to compel a distribution in the 
form of dividends, the retention of the sto^k by the 
vendors as security could not have prevented him 
from maintaining an action for that purpose as a 
stockholder. 

In final analysis the instant transaction Consisted 
of the sale with delivery of the stock to the decedent 
taxpayer, and the pledge by him to the vendors as 
security for payment. It is even inimaterial 
whether the delivery was actual or constructive. 


Leonard v. Davis, 66 U. S. 476. The immediate 
result was an absolute sale, and the value of all the 
stock contracted for by the decedent taxpayer 
should have been included in his gross estate. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals with respect to this issue 
is erroneous and should be reversed to that extent. 

1 Frank J. Wideman, 

Assistant Attorney General . 

Sewell Key, 

Norman D. Keller, 

1 Milford S. Zimmerman, 

Special Assistants to the Attorney General . 

October 1934. 


APPENDIX 


I 

CONTRACT OF FEBRUARY 19, 1919 

Agreement, made this 19th day of February, 1919, 
between Geoffrev E. Duveen, Max Brdell, and 
Guaranty Trust Company of New York, as the Ex¬ 
ecutors of the Last Will and Testament of Henry J. 
Duveen, deceased, hereinafter called the Ekecutors, 
parties of the first part, and Joseph Duveen and 
Louis J. Duveen, parties of the second paid;; 

Witnesseth: Whereas, an agreement daied April 
10, 1918, was made between Henry J. Duveen, 
Joseph Duveen, Louis J. Duveen, and Bepjamin J. 
Duveen, which agreement is hereby referred to and 
made a part hereof; and 
Whereas, said Henry J. Duveen died on January 
15, 1919, and the Surrogate’s Court of Njew York 
County, on January 30, 1919, duly granted to the 
Executors letters testamentary upon the jEstate of 
the said Henry J. Duveen, deceased; and 

Whereas, the said Henry J. Duveen, deceased, 
was the owner of, and the Executors now own, eight 
thousand, nine hundred, seventy-six (8,97f>) shares 
of the Preferred Stock, and three thousand, five 
hundred (3,500) shares of the Common Stock of 
Duveen Bros., Inc., a New York corporation, here¬ 
inafter called the Corporation, which said shares of 
stock are now on deposit with Guaranty Trust Com¬ 
pany of New York, pursuant to said agreement of 
April 10,1918; and 
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Whereas, the Executors desire to sell, and the 
parties of the second part desire to purchase, all 
of the said shares, pursuant to the provisions of 
Article “Eighth” of said agreement of April 10, 
1918, but subject to the modifications and condi¬ 
tions set forth in this agreement; 

Now, therefore, in consideration of the premises 
and of the mutual agreements herein contained, 
it is agreed as follows: 

First: The executors hereby sell, transfer, and 
assign unto Joseph Duveen and Louis J. Duveen, 
and the said Joseph Duveen and Louis J. Duveen 
hereby purchase from the Executors the said eight 
thousand nine hundred seventy-six (8,976) shares 
of the Preferred Stock and the said three thousand 
five hundred (3,500) shares of the Common Stock 
of the Corporation, at the price and upon the 
terms hereinafter set forth. 

***** 

(d) The Third Part of the said total purchase 
price shall be divided into ten (10) successive half- 
yearly instalments, as nearly equal as may be prac¬ 
ticable, the first of which shall be paid on January 
1,1920, and which shall mature semiannually each 
successive! six (6) calendar months thereafter, so 
that one of said instalments shall mature on Janu¬ 
ary 1st and one on July 1st in each year, beginning 
with January 1, 1920. The last instalment shall 
include the amount to be paid to the Executors by 
reason of any and all returned merchandise which, 
under the provisions hereof, may be deemed or 
treated as merchandise, instead of outstanding in¬ 
debtedness. Such instalments shall carry interest 
at the rate of five percent (5%) per annum, which 
interest shall begin to run at the date hereof, and 


the first interest payment shall be due on July 1, 
1919. Any of the said instalments or toy part 
thereof may at any time be anticipated by the 
parties of the second part. 

***** 

Fourth: The parties of the second part shall be 
jointly and severally liable to the Executors for 
the total purchase price of said shares of stock, 
as hereinabove provided, but the said parties of 
the second part, as between themselves^ shall be 
liable each only for the shares respectively pur¬ 
chased by him. 

Fifth: (a) As security for the payment of the 
said ten (10) half-yearly installments to be paid by 
the parties of the second part, as aforesaid, the 
parties of the second part hereby deposit with the 
Executors all of the shares of stock hereby pur¬ 
chased. 

(b) ' Upon payment of each installment^ the Exec¬ 
utors shall do all things necessary or proper for 
vesting against each such payment a projportionate 
amount of said Preferred Stock and said Common 

i 

Stock in such names and such divisions as may be 
directed by the parties of the second part; and 
upon payment of all of the said installments with 
interest, as hereinabove provided, the Executors 
shall vest any and all of said stock then not trans¬ 
ferred in the parties of the second part, ab they may 
direct. j 

(c) In case, however, there shall be a default of 
twelve (12) months in any installment oi principal, 
without extension of time or leave theVefor being 
granted by the Executors, then and in that event 
the entire amount of principal indebtedness, to¬ 
gether with the interest to the date thereof, may be 
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declared due and payable by the Executors at their 
option; but nothing herein contained shall limit or 
restrict the legal rights and remedies of the Execu¬ 
tors for the collection of each installment of princi¬ 
pal and interest as and when the same may be due 
hereunder. 

(d) Any and all cash distribution in liquidation 
on the said shares of stock hereby sold, except upon 
such shares of stock as the parties of the second 
part may then be entitled to have transferred to 
them forthwith, shall, until final payment of all of 
the said instalments with interest as aforesaid, be 
paid over by the parties of the second part to the 
Executors to be applied on account of and credited 
against (1) interest accrued and due, and (2) the 
overdue or the next accruing instalment or instal¬ 
ments of principal; but all dividends in specie or in 
kind shall, unless and until default shall have been 
made, belong to and be delivered and turned over 
to the parties of the second part or their assigns, 
whether or not said shares of stock shall yet have 
been transferred. 

(e) Until default in the obligation of the parties 
of the second part in the payment of any of the 
said instalments or of the interest thereon, the 
parties of the second part or their assigns, as in¬ 
dividually entitled to receive same, shall be entitled 
to vote the said shares of stock for the time retained 
hereunder as security by the Executors, and the 
Executors shall furnish any and all necessary doc¬ 
uments to that end. 

***** 

Seventh: Inasmuch as the certificates for the said 
shares of stock hereby sold are now on deposit 
with Guaranty Trust Company of New York, under 
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said agreement of April 10, 1918, such depositary 
is hereby notified that the parties of th^ second 
part have become the owners of the said shkres and 
of all the right, title, share and interest of t}ie Exec¬ 
utors and of the said Henry J. Duveen, deceased, 
in and to the same, and a copy of this agreement 
shall be filed with the said depositary. 
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Court of Appeals 

For the District of Columbia 

No. 6221 


Commissioner of Internal Revenue, 

Petitioner, 

v. | 

Helen Beatrice (Duveen) Crocker, Frederick Clifton 
and Archibald Edward Churcher, Executors of the 
Estate of Louis Joel Duveen, deceased, 

Respondents. 


Appeal from the Board of Tax Appeals 

i 

i 

i 

Brief for Respondents (Taxpayers) 

The decision of the Board of Tax Appeals herein (R. 69- 
85) is reported in 28 B. T. A. 132. The Boaijd determined 
a deficiency in Federal estate tax of $23,637.26 (R. 90). The 
Commissioner claims that the correct deficiency is $85,- 
881.38 (R. 73). The taxpayers claim herein that the defi¬ 
ciency determined by the Board should not be increased, 
and in No. 6220 that there was no deficiency in the Federal 
estate tax. 

Question Presented 

Was the Board of Tax Appeals right in holding with re¬ 
spect to certain stock of Duveen Brothers, Injc., the subject 
of the purchase contract of February 19, 1919, and the sup- 
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plemental contract of May 29, 1919, that the amount to be 
included in decedent’s gross estate as representing the ex¬ 
tent of the interest therein of the decedent at the time of 
his death, which after his death was subject to the payment 
of the charges against his estate and the expenses of its 
administration and to distribution as part of his estate, was 
the amount for which he could have sold his entire beneficial 
interest in such stock rather than the full value of such 
stock? 

Statutes Involved 

Revenue Act of 1918, c. 18, 40 Stat. 1057, 

4 ‘ Section 402. That the value of the gross estate 
of the decedent shall be determined by including the 
value at the time of his death of all property, real or 
personal, tangible or intangible, wherever situated— 

(a) to the extent of the interest therein of the 
decedent at the time of his death which after his 
death is subject to the payment of the charges 
against his estate and the expenses of its administra¬ 
tion and is subject to distribution as part of his es¬ 
tate; * * *” 

“Section 403. That, for the purpose of the tax, 
the value of the net estate shall be determined— * * * 

(b) in the case of a nonresident, by deducting 
from the value of that part of his gross estate which 
at the time of his death is situated in the United 
States— * * *” 

certain specified deductions. 

“For the purpose of this title, stock in a domes¬ 
tic corporation owned and held by a nonresident de¬ 
cedent *i * * shall be deemed property within the 
United States * * 


Statement 


In addition to the facts set forth in the statement at page 
3 of the Commissioner's brief, attention is directed to the 
following facts: 

The controversy is with respect to the treatment of 2,565 
shares of preferred stock and 1,000 shares of common stock 
of Duveen Brothers, Inc., a New York corporation, dece¬ 
dent 's portion of the stock covered by the purchase contract 
of February 19, 1919 (Exhibit A, R. 44) as defined in the 
supplemental contract of May 29, 1919 (Exhibit B, R. 52). 
This stock was on deposit with the Guaranty Trust Com¬ 
pany of New York under an agreement of April 10, 1918 
(Exhibit C, R. 57). At the time of the purchase agreement 
of February 19, 1919 (R. 44), the stock certificates were not 
delivered to the decedent or registered in his pame, and he 
was entitled to such deliverv and to have thfe certificates 

V 

registered in his name or that of his nominee only when 
and to the extent that he had paid the purchase price (para¬ 
graph Fifth (b) of Exhibit A, R. 49). j 

The total value at the date of decedent's death of the 
stock which he had contracted to purchase w^s 

2,565 shares of preferred stock at 100 (R. 72j) .$256,500.00 
1,000 shares of common at 566 (R. 72). j. . 566,000.00 

i _ 

Total Value. j. .$822,500.00 

Under the facts as stipulated and determined by the Board 
of Tax Appeals, this total value represents the following 
elements: 
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Value of the stock fully paid for and which dece¬ 
dent was entitled to have vested in him or such 
parties as he directed under paragraph Fifth 
(b) of Exhibit A (R. 49, 79).$157,110.39 

Value of balance of stock not yet paid 
for or delivered.$665,387.85 

Less unpaid balance of purchase 
price (R. 72). 552,534.54 


Value of decedent’s contract right to purchase 
balance of stock (R. 79). 112,853.31 


Full value of decedent’s interest in stock under 
contract (Exhibit A, R. 49, 79).$269,963.70 


The Commissioner maintains that the total value of this 
stock, $822,500, should be included in the gross estate of the 
decedent and that under Section 403(b) (1), Revenue Act of 
1918, the deductions from the gross estate are limited to 
10% of the gross estate situated in the United States. At 
most, therefore, he would allow the deduction of but $82,250 
on account of the unpaid purchase price of $552,534.54. In 
fact, the other allowable deductions were in excess of 10% 
of the gross estate situated in the United States on the basis 
of the Commissioner’s argument, so that the result of the 
Commissioner’s contention would be to increase both the 
gross and net estate by $822,500 on account of this stock in 
which the decedent’s actual interest and ownership vras not 
in excess of $269,963.70. 

The Board of Tax Appeals held that the amount of 
$269,963.70 was the correct amount to be included in the 
gross estate with respect to this stock (R. 83). The tax¬ 
payers maintain that the Board of Tax Appeals was right 
in so holding except that they maintain that the amount of 
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$112,853.31, the value of the contract right to purchase the 
stock not yet paid for, represented intangible property not 
situated in the United States and hence not properly in¬ 
cluded in the gross estate, a question argued in Point II, 
page 19, of taxpayers’ brief in No. 6220. j 

The decedent’s actual net estate wherever situated was 
$1,584,076.06, the gross estate wherever situated of $2,501,- 
045.31 (R. 12) as determined by the Commissioiier, less the 
unpaid purchase price of $552,534.54 under the contract of 
February 19,1919 (R. 72) and the debts and administration 
expenses of $364,434.71 (R. 86, 43). Of the gross estate 
concededly $136,034.37 was situated outside the United 
States (R. 12). Yet the Commissioner maintains that the 
net estate situated in the United States was $2,128,509.85 
(R. 12). ! 

Summary of Argument j 

The value of the actual beneficial interest of the dece¬ 
dent at the time of his death in the stock subjecj; to the pur¬ 
chase agreement was $269,963.70, the value of the portion 
of the stock fully paid for plus the value of jthe right to 
acquire the balance of the stock upon making payment. 

Irrespective of the intent of the parties, the decedent 
did not have title to the stock not yet paid for since the cer¬ 
tificates were not delivered to him as is reqqired for the 
transfer of title to stock by Section 162 of the New York 
Personal Property Law, the Uniform Stock Transfer Act. 
The Uniform Sales Act (Sections 99 and 100, New York 
Personal Property Law) applies only to 4 ‘ goods’’ and does 
not apply to a chose in action such as corporate stock. 
(Agar v. Or da, 264 N. Y. 248.) An attempted transfer of 
title without delivery of the stock certificates has the legal 
effect of a promise to transfer (Section 171, Niw York Per¬ 
sonal Property Law). With respect to the stock not yet 
paid for, the Board of Tax Appeals, therefore; properly in¬ 
cluded in the gross estate onlv the value of such contract to 
transfer. 
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The parties to the purchase contract did not intend that 
the decedent should acquire title to and ownership of the 
stock except to the extent that it was paid for. 

Under Section 402(a), Revenue Act of 1918, the statu¬ 
tory gross estate includes the value of property only “to 
the extent of the interest therein of the decedent at the time 
of his death which after his death is subject to the payment 
of the charges against his estate and the expenses of its 
administration and is subject to distribution as part of his 
estate.’’ The conditions of the statute must be strictly com¬ 
plied with. ( United States v. Field, 255 U. S. 357; Crooks 
v. Harrelson, 282 U. S. 55.) The extent of the decedent’s 
interest in the stock which was subject to these three con¬ 
ditions was but $269,963.70, the amount for which he could 
have sold his entire interest in the stock. ( Frick v. Penn¬ 
sylvania, 268 U. S. 472.) 

The stock not yet paid for cannot be included in the 
portion of the decedent’s gross estate situated in the United 
States because such stock was not “owned and held” by 
him as required by Section 403 (b)(3), Revenue Act of 
1918. ( James v. United States, 63 Ct. of Cl. 79.) 

Argument 

The extent of the interest of the decedent at the 
ti?ne of his death in the stock subject to the pur¬ 
chase contract which should be included in that 
part of his gross estate situated in the United 
States did not exceed $ 269 , 963 . 70 . 

The argument in the Commissioner’s brief that there 
was an absolute sale of the stock and that title passed at the 
time of the purchase contract is unsound under the govern¬ 
ing New York statutes as is shown below. The Commis¬ 
sioner’s brief makes no effort to show that under the lan¬ 
guage of Section 402(a), Revenue Act of 1918, the extent 
of the decedent’s interest in the stock to be included in the 
gross estate was $822,500 or that this nonresident decedent 
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“owned and held” the stock not yet paid for as is required 
by Section 403 (b)(3), Revenue Act of 1918. 

The decedent’s actual beneficial interest at the time of 
his death in the stock subject to the contract did not exceed 
$269,963.70, that is, the value of the stock paid for, $157,- 
110.39, plus the excess of the value of the stock i^ot yet paid 
for over the balance of the purchase price, $112,853.31. 
Irrespective of the exact effect of the purchase contract, 
this was the maximum value of this asset to the decedent. 
This was the maximum amount for which he could have sold 
his entire interest in the stock. He could acquire the full 
asset of $822,500 only by making a further payment of 
$552,534.54, and in fact his liability under ti(e purchase 
agreement was a joint liability with Joseph Duveen for a 
larger amount. If more than this amount of $^69,963.70 is 
to be included in the gross estate, so that the is to be 
measured by a fictitious nonexistent net estatej some com¬ 
pelling reason for such a harsh and arbitrary result must 
be clearly required by the language of the statute. We 
maintain that no such harsh and arbitrary result is re¬ 
quired under the statute. 

i 

- 

i 

The Decedent Did Not Have Title to th^ Stock 

■ 

| 

The decedent did not have title to the stock not yet paid 
for, as is contended by the Commissioner. The ptock certifi¬ 
cates were not delivered to him in transferable form when 
the purchase contract was made. The stock w^s not regis¬ 
tered in his name and he did not get possession of the stock 
certificates endorsed for transfer. This question is not 
governed by the Uniform Sales Act (Sections 99 and 100 
of the New York Personal Property Law) as the Commis¬ 
sioner assumes. The term “goods” is defined to mean 
“chattels personal other than things in action and money” 
(Section 156, New York Personal Property )Law). Note 
the contrasting language of the statute of frauds (Section 
85, New York Personal Property Law), whi^h applies to 
“goods or choses in action.” Corporate stock is a chose in 
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action and the Uniform Sales Act applicable to “goods” 
does not apply to corporate stock. Agar v. Or da, 264 N. Y. 
248; First National Bank of Boston v. Maine, 284 U. S. 312, 
327. 

The New York statute governing transfer of title to 
shares of stock is the Uniform Stock Transfer Act. Section 
162 of the Personal Property Law of New York provides: 

“Title to a certificate and to the shares repre¬ 
sented thereby can be transferred only 

“(a) by delivery of the certificate endorsed 
either in blank or to a specified person by the person 
appearing by the certificate to be the owner of the 
shares represented thereby, or 

“(b) by delivery of the certificate and a separate 
document containing a written assignment of the cer¬ 
tificate or a power of attorney to sell, assign or 
transfer the same or the shares represented there¬ 
by, signed by the person appearing by the certificate 
to be the owner of the shares represented thereby, 
such assignment or power of attorney may be either 
in blank or to a specified person.” 

This is the statutory provision which must be applied to 
determine whether or not title to the certificates or shares 
passed to the decedent. None of the cases cited by the Com¬ 
missioner deals with the provisions of the Uniform Stock 
Transfer Act, and the only case cited in the Commission¬ 
er’s brief dealing with a sale of stock is that of Dahlinger 
v. Commissioner, 51 F. (2d) 662 (C. C. A. 3d), in which the 
Court held that since the stock had been delivered to the 
purchaser title had passed and the transaction was a com¬ 
plete and consummated sale, although all of the purchase 
price had not yet been paid. The presumptions as to the 
intent of the parties as to the passage of title upon sales 
of goods provided for in the Uniform Sales Act do not 
apply to corporate stock. Passage of title to shares of stock 


is not made to depend primarily on the intent <^f the parties 
but on delivery of the certificate properly endorsed or ac¬ 
companied by a separate written assignment or power of 
attorney to sell. Sizer v. United States , 65 Cjt. of Cl. 450. 
Whatever may be the intent of the parties, title to certifi¬ 
cates or shares of stock is transferred only ai provided in 
this section. (In re Bankers Capital Corporation , 51 F. 
(2d) 737; Turnbull v. Long acre Bank, 249 N. Y. 159.) 

“Delivery’’ is defined in the statute as the “voluntary 
transfer of possession from one person to another.’’ (Sec¬ 
tion 182, New York Personal Property Law.) The statute 
also specifically provides 

i 

“An attempted transfer of title to a certificate or 
to the shares represented thereby without delivery 
of the certificate shall have the effect of a promise 
to transfer and the obligation, if anvi imposed by 
such promise shall be determined by th^ law govern¬ 
ing the formation and performance of contracts.” 
(Section 171, New York Personal Property Law.) 

This provision conclusively shows that it is not the intent 
of the parties which is controlling as to transfer of title to 
stock. 

In the present case the stock certificates in question had 
been deposited since 1918 with the Guaranty Trust Com¬ 
pany of New York under the stockholders’ Agreement of 
April 10, 1918 (Exhibit C, paragraph Sixth(b), R. 60) 
which was made shortly before the incorporation of Duveen 
Brothers, Inc. (R. 57). There was no delivery to the de¬ 
cedent of the stock certificates endorsed in blank or to a 
specified person by the record holder upon tp.e making of 
the contract of February 19, 1919, nor was there anv deliv- 

t i * 

ery to the decedent of the certificates accompanied by a 
separate document containing a written assignment of the 
certificates or a power of attorney to sell signed by the rec¬ 
ord holder of the shares. Neither record title nor posses¬ 
sion of the stock certificates in transferable form was vested 
in decedent at the time of the contract. He was entitled to 
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have the record title vested in him or his nominee and to 
receive delivery of the stock certificates only when and as 
payments were made on the purchase price (paragraph 
Fifth (b), Exhibit A, R, 49). 

It is true that the depositary of the stock certificates was 
notified of the contract of February 19, 1919, as provided 
in paragraph Seventh, Exhibit A (R. 50), but this was not 
equivalent to a delivery of the stock certificates since the 
decedent was entitled to receive possession of the stock cer¬ 
tificates and to have such certificates vested in him and 
transferred to his name or that of his nominee only upon 
payment of the purchase price. Notification to the deposi¬ 
tary of the contract was not equivalent to delivery of the 
stock certificates where the decedent could get possession or 
control only by paying the purchase price. 

There being no actual or constructive delivery of the 
stock certificates, there was no transfer of title to the stock 
certificates or to the shares represented thereby because of 
the provision of section 162 of the New York Personal Prop¬ 
erty Law, and the transaction had the legal effect of a prom¬ 
ise to transfer under section 171 of that statute. 

The Commissioner’s single contention that there was an 
absolute sale and that title to the stock passed to the de¬ 
cedent upon the execution of the contract is therefore un¬ 
supported. The legal effect of the purchase contract was 
a promise to transfer upon payment. The Commissioner’s 
argument in effect concedes that if there was merely a con¬ 
tract to transfer the balance of the stock not vet paid for, 
the decision of the Board of Tax Appeals was correct in 
holding that only the value of such contract right should be 
included in the gross estate of the decedent. 

Furthermore, this result conforms to the true intent of 
the parties. Notwithstanding the various provisions of the 
contract as to “purchase” and “sale” referred to in the 
Commissioner’s brief, it is obvious that the seller intended 
to transfer title and ownership of the stock only to the ex¬ 
tent that it was paid for and that the buyer was to be vested 
with title and ownership only when the stock was paid for. 
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This is most clearly shown by paragraph Fifth (b) of the 
purchase contract (Exhibit A, R. 49), the onty paragraph 
of the contract dealing specifically with delivej-y and vest¬ 
ing of ownership and control in the purchasers, ^hich reads 
as follows: 

“(b) Upon payment of each instalment, the Ex¬ 
ecutors shall do all things necessary or proper for 
vesting against each such payment a proportionate 
amount of said Preferred Stock and said Common 
Stock in such names and such division^ as may be 
directed by the parties of the second part; and upon 
payment of all of the said installments vyith interest, 
as hereinabove provided, the Executory shall vest 
any and all of said stock then not transferred in the 
parties of the second part, as they may direct.” 


This was in pursuance of the agreement of 
between the stockholders (Exhibit C, parag 
R. 62, 63). 


Abril 


raph 


10, 1918, 
Eighth (f), 


The Decedent's Interest in the Stock Was But 

$269,963.70 

i 

i 

Of course, the decedent had an interest in tjie stock sub¬ 
ject to the contract (Exhibit A, R. 44) but the ektent of such 
interest was but $269,963.70, as the Board of Tax Appeals 
held. He did not have an interest in such property of $822,- 
500. No such amount was subject to the payment of the 
charges against his estate and the expenses of its admini¬ 
stration and to distribution as part of his estat^ as required 
by Section 402(a), Revenue Act of 1918. j 

That section defining the gross estate provides that the 
value of the gross estate shall be determined by including 
the value at the date of death of all property * ‘ to the extent 
of the interest therein of the decedent at the time of his 
death which after his death is subject to the payment of the 
charges against his estate and the expenses of its admin- 



12 


istration and is subject to distribution as part of his estate.’’ 
These provisions must be read conjunctively and each of 
the three conditions of the statute must be satisfied. 
(United States v. Field, 255 TJ. S. 357; Crooks v. Harrelson, 
282 TJ. S. 55.) As Crooks v. Harrelson shows, property, 
even if owned absolutely and unconditionally bv the dece- 
dent, is not always included in the statutory gross estate. 
In that case the Supreme Court held that real estate located 
in Missouri and owned by the decedent was not part of his 
gross estate because not subject under local law to the pay¬ 
ment of administration expenses. In United States v. Field, 
supra, the Supreme Court held that property passing under 
the execution by will of a general power of appointment was 
not part of the decedent’s gross estate under the Revenue 
Act of 1916 because not subject to distribution as a part of 
the estate of the donee of the power and because subject to 
debts only if the power was exercised and the estate of the 
donee of the power was insufficient to pay the debts. 

Note carefully the language of Section 402(a) defining 
the statutory gross estate. This section does not provide 
that all property owned by the decedent shall be included 
in the gross estate. It does not provide that the full value 
of any property in which the decedent has an interest shall 
be included in the gross estate. But it carefully provides 
for including the value of property in the gross estate only 
“to the extent of the interest therein of the decedent at the 
time of his death” which is subject to each of the three lim¬ 
iting conditions. Nothing can be included in the gross 
estate which is not covered by the language of Section 402 
strictly construed. ( United States v. Field, 255 U. S. 357; 
Crooks v. Harrelson, 282 U. S. 55.) Certainly the natural 
construction of such language as applied to property which 
decedent had contracted to purchase but which he had not 
yet paid for or received delivery of, is that only the value 
of the decedent’s interest in the property should be included 
in the gross estate, the amount wdiich he could obtain by 
selling his entire rights in the property at the date of his 
death. It is only this value which is subject to the claims of 
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other creditors, and is subject to the expenses of adminis¬ 
tration, and is subject to distribution as part pf decedent’s 
estate to his legatees. 

The important question is not whether decedent had tech¬ 
nical title to the stock but the extent of his interest in the 
stock at the date of his death of which he had actual bene¬ 
ficial ownership. As stated in Article 12 of Regulations 37, 
(revised 1919), 

u Asa basis for the tax, there must be actual bene- 

i 

ficial ownership by the decedent, not a bare legal 
title, or one held in trust.” 

The United States Supreme Court dealt mth a similar 
problem in Frick v. Pennsylvania , 268 U. S. ^72, a case in¬ 
volving the Pennsylvania Transfer Tax as applied to stock 
of foreign corporations owned by a resident of the State. 
The Supreme Court said at page 497: 

“The decedent owned many stockfc in corpora¬ 
tions of States, other than Pennsylvania, which sub¬ 
jected their transfer on death to a tax ajnd prescribed 
means of enforcement which practically gave those 
States the status of lienors in possession. As those 
States had created the corporations issuing the 
stocks, they had power to impose the tax and to en¬ 
force it by such means, irrespective of the decedent’s 
domicile and the actual situs of the stojjk certificates. 
Pennsylvania’s jurisdiction over the stocks necessar¬ 
ily was subordinate to that power. Therefore to 
bring them into the administration in that State it 
was essential that the tax be paid. The executors 
paid it out of moneys forming part of the estate in 
Pennsylvania and the stocks were thereby brought 
into the administration there. We thipk it plain that 
such value as the stocks had in excess of the tax is 
all that could be regarded as within the range of 
Pennsylvania’s taxing power. Estalte of Henry 
Miller , 184 Cal. 674, 683. So much of the value as 
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was required to release the superior claim of the 
other States was quite beyond Pennsylvania’s con¬ 
trol. Thus the inclusion of the full value in the com¬ 
putation on which that State based its tax, without 
any deduction for the tax paid to the other States, 
was nothing short of applying that State’s taxing 
power to what was not within its range. That the 
stocks, with their full value, were ultimately brought 
into the administration in that State does not help. 
They were brought in through the payment of the tax 
in the other States out of moneys of the estate in 
Pennsylvania. The moneys paid out just balanced 
the excess in stock value brought in. Yet in comput¬ 
ing the tax in that State both were included. 

“We are of opinion that in so far as the statute 
requires that stocks in corporations of other States 
be included at their full value, without deducting the 
tax paid to those States, it exceeds the power of the 
State and thereby infringes the constitutional guar¬ 
anty of due process of law.” 

In the present case, if the decedent’s executors sold his 
entire beneficial interest in the stock subject to the purchase 
contract, they could realize but $269,963.70 using values at 
date of death. If they used other assets of the estate to pay 
the unpaid purchase price of $552,534.54, they could not 
thereby increase the decedent’s net estate. They could not 
make such payment out of assets situated outside the United 
States, since the total amount of such assets was but 
$136,034.37 (R. 12). Any such payment would have to be 
made largely out of assets situated in the United States and 
already included in the taxable gross estate. No marshal¬ 
ling of assets could possibly increase the net estate situ¬ 
ated in the United States by the amount of $552,534.54, the 
unpaid purchase price. 

No technical distinction as to the exact nature of dece¬ 
dent’s interest in the stock can obscure the plain fact that 
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his entire beneficial interest in such stock at the date of his 
death was but $269,963.70. j 

Under the plain construction of the language of Section 
402(a), Revenue Act of 1918, and the principles applied in 
Frick v. Pennsylvania, 268 U. S. 472, the Board df Tax Ap¬ 


ostate only 
amount of 


peals was clearly right in including in the gross 
the value of decedent’s interest in the stock, the 
$269,963.70, for which he could have sold his entire bene¬ 
ficial rights in such stock. 


The Stock Not Paid for Was Not “Owned and Held” by 

Decedent 

I 

I 

The decedent was a nonresident, and only the portion 
of his gross estate “situated in the United States” is to be 
taken into account. Under Section 403(b) (3), Revenue Act 
of 1918, it is only stock in a domestic corporation “owned 
and held” by a nonresident decedent which is to be re¬ 
garded as situated in the United States. 

Except for his general argument that the dicedent had 
title to the stock, the Commissioner has made ho effort in 
his brief to show that the decedent “owned and held” the 
stock not yet paid for by him. 

In construing identical provisions of the Revenue Act 
of 1916, the Court of Claims in the case of Arthur Curtiss 
James et al. v. United States , 63 Ct. of Cl. 379, said: 

‘ 1 The first paragraph of Section 202 dovers all of 
the property, and it is within this paragraph that it 
was the purpose of the act to incorporate stock in 
domestic corporations as part of the gross estate. 
But before it becomes or could be assessed as part of 
the gross estate it must have been ‘owndd and held’ 
by the nonresident at the time of his death. 

“As clearly appears from the preceding discus¬ 
sion, the shares of stock involved in this dase were at 
the time of the testator’s death neither owned nor 
held by him. The language of the statute is ‘owned 
and held’. It is conjunctive, and the nonresident 
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must not only at the time of his death have owned, 
but also held, the stock.” 

In that case the decedent had deposited securities with 
the British Treasury under the British Finance Act of 1916, 
and was entitled to receive the income from the securities 
and a return of the securities or their value if disposed of 
by the British Treasury. He had the entire beneficial inter¬ 
est in such securities or their proceeds. The Court of 
Claims held that the decedent did not own and hold the 
stocks of domestic corporations so deposited. 

Did the decedent both own and hold the stock not yet 
paid for which was worth $665,387.85 and on which the full 
purchase price of $552,534.54 still remained to be paid? He 
did not have title to such stock. He had not paid for it. 
The stock was held as security for payment of the purchase 
price. He was not in possession of the stock certificates 
nor could he acquire possession or control of the stock cer¬ 
tificates without paying the full purchase price therefor. 
How can he be regarded as the actual beneficial owner of a 
full interest in the stock under these circumstances? But 
whether or not he can be regarded as owning such stock, 
it certainly cannot be said that he held the stock. Both the 
words “owned” and “held” must be given effect and 
“held” must mean something different from “owned.” 
Every clause and word in the statute must be given effect 
and the presumption is that no superfluous words are used. 
Washington Market v. Hoffman, 101 U. S. 112, 115; Platt v. 
Union Pacific R. R. Co., 99 U. S. 48, 58; United States v. 
Lexington Mill Co., 232 U. S. 399, 410. In the popular sense 
the verb “held” means to be in possession of (Webster’s 
New International Dictionary). As a technical term the 
verb “held” embraces the idea of actual possession of some 
subject of dominion or property and that of being vested 
with legal title or right to hold or claim such possession (29 
C. J. 758). The decedent had neither possession nor the 
right to possession of the stock not yet paid for. 

Since such stock was not owned and held by the decedent 
at the time of his death it was not part of his gross estate 


situated in the United States. The most that can be treated 
as part of his gross estate with respect to the stock not yet 
paid for is the value of his contract right to acquire such 
stock or his equity in such stock, namely, $112,853.31. 


The plain fact of the matter is that the decedent had 
an actual net estate wherever situated worth $1,584,076.06; 
that was his total net worth taking into account all of his 
assets, liabilities and administration expenses. Further- 
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more, at least $136,034.37 of his gross assets[ was situated 
outside the United States (R. 12). Yet the Commissioner 
seeks to establish a net estate situated in the United States 
of $2,128,509.85 (R. 12). There was in fact no such net 
estate and no transfer of a net estate by the decedent worth 
this amount. The result of the Commissioners contention 
would be a tax measured by nonexistent Values and by 
transfers of property which never took place.! 

It is sought to reach this result by including in the gross 
estate the full value of stock which decedent had not yet 
beneficially acquired or paid for, which he did not yet own 
and hold, and by denying the deduction for the unpaid 
purchase price. Congress did not intend such a result. 
No such tax can be justified on the basis of technical legal 
distinctions as to the exact nature of the title or ownership 
of the decedent to stock which he had not yet paid for or 
beneficially acquired. 


Conclusion 

It is respectfully submitted that the Commissioner’s 
petition for review in No. 6221 should be dismissed and, sub¬ 
ject to any modification by the Court on the taxpayers ’ peti¬ 
tion for review in No. 6220, that the decision of the Board 
of Tax Appeals should be affirmed. 

George E. Cleary, 

S. Milton Simpson, 

Counsel for Respondent^ (Taxpayers). 


